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The District Court Abused Its Discretion In Excluding 
Appellants’ Expert Witness Offered To Demonstrate 


Irreparable Injury 


The District Court Abused Its Discretion In Excluding 
Subpoenaed Adverse Witnesses 


The District Court Abused Its Discretion In Adopting 
Verbatim Federal Appellees’ Voluminous And Argu- 
mentative Proposed Findings Of Fact 


Notwithstanding Exclusion Of Their Expert Witness, 
Appellants Demonstrated Likelihood Of Irreparable 
Harm. 


There Was No Evidence Before The District Court To 
Warrant Conclusions That Appellees Would Be Injured 
Or That Downtown Revitalization Would Be Delayed 


- Notwithstanding The Exclusion Of Subpoenaed Wit- 


nesses, Appellants Clearly Demonstrated Likelihood Of 
Success On Some Issues Through Their Evidence And 
Appellees’ Exhibits 


CONCLUSION 
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1 This case was previously before this Court, BASYAP, INC, et al. v. D.C. REDEVELOP- 
MENT LAND AGENCY, et al., Appeal No. 24,700; argument was heard on December 10, 
1970, by Circuit Judges Wright, Tamm and Levanthal on Appeilants’ motion for expedited 
appeal and for temporary injunctive relief. 


by “willing sellers”) by Federal Appellee DCRLA under the Downtown Part of 
the Second Year Action Plan, and Appellants had been denied any discovery 
prior to the hearing on Appellants’ motion — whether, the District Court abused 
its discretion by denying Appellants an opportunity to present evidence criti- 
cal to their motion by: 


A.: Excluding Appellants’ Expert Witness on urban 
| renewal and city planning essential to show “like- 
lihood of harm” to Appellants; and 


.' Quashing subpoenas for adverse witnesses 


(1) Appellee Romney, or his delegate, 
: (2) Appellee DCRLA’s project director, 
(3) Appellee City Council’s committee chairman, 


essential to show “likelihood of success on the merits’’. 


2. Where, in the circumstances referred to in Issue 1 — whether the 
District Court, on the movants’ papers, testimony given, and affidavits,: 


A.  Erred in finding that Appellants failed to show 
that they would suffer irreparable injury; 


' Erred in finding that Appellants failed to show 
a substantial “likelihood of success on the merits”; 
and 


Erred in finding that the Appellees would be 
injured. 


3. Whether the District Court abused its discretion in adopting verba- 
tim Federal Appellees’ voluminous and argumentative findings of facts with- 
out affording Appellants an adequate opportunity to submit counter-findings. 


$ JURISDICTIONAL STATEMENT 


The general jurisdiction of the U.S. District Court was invoked under 11 
D.C. Code 521 (1967). The Complaint is to prevent the acquisition of Ap- 
pellants’ properties and businesses under an urban renewal program, unless 
and until all Appellees have complied with certain mandatory procedures un- 
der the Federal Housing Act of 1949, 42 U.S.C. 1450, er seq., as a prerequi- 
site to said acquisition. 


Appellate jurisdiction of this Court is invoked under 28 U.S.C. 1291. 
Final order of the U.S. District Court denying Appellants’ motion for Prelim- 
inary Injunction was entered on December 29, 1970. Notice of Appeal was 
filed December 30, 1970. | 


REFERENCE TO RULINGS2 


December 22, 1970 — District Court quashed subpoenas 
for adverse Witness Appellee Romney or delegate 


December 22, 1970 — District Court exclusion of Appel- 
lants’ Expert Witness Robert Schwartz 


December 23, 1970 — District Court quashed subpoenas 
for adverse witnesses: 
(a) Appellee DCRLA Project Director 
Michael Brimmer 
(b) Appellee City Council Committee 
Chairman Sterling Tucker : A. 93 
December 23, 1970 — Trial Court Tulings preventing dis- 
covery and impounding of administrative records | A. 98-105 


-2 Under this Court’s order of January 12, 1971, the Appendix is due 7; days after filing 
of Appellees’ brief. Appellants are requesting leave to file typewritten brief (in view of 
shortened time allowed to prepare same) on due date with printed briefs to be filed within 
10 days thereafter. The printed brief will contain proper Appellants’ Appendix page refer- 


December 29, 1970 — District Court denial of Appellants’ 
motion for preliminary injunction 


January 8, 1971 — District Court verbatim adoption of 
Federal Appellees’ proposed findings of fact 


STATEMENT OF THE CASE 


Background 


There are numerous papers? on file in connection with Appellants’ ap- 
peal of the jurisdictional issue* and the present appeal dealing with the Trial 
Court’s denial of Appellants’ motion for a preliminary injunction, 


To prevent duplication with resulting proliferation of “paper” and in the 
interest of efficiency, the Court is Tespectfully requested to refer to Appellants’ 
brief in Appeal No. 24,700, if it desires to review the general background of 
the entire case; and to refer to Appellants’ motion and renewed motion for 
temporary injunctive relief in Appeal No. 24,700 for a general background on 
the circumstances preceding Appellants’ motion for Preliminary Injunction filed 
below on December 16, 1970. 


Procedural Posture of this Appeal 


Following this Court’s remand on December 10, 1970, Appellants learned 
that Appellee, District of Columbia Redevelopment Land Agency (DCRLA) 


3 Ibid., note 1, in connection with the previous Appeal Appellants filed a Brief on No- 
vember 16, 1970, and a Motion and Renewed Motion for Temporary Injunctive Relief on 
October 9 and November 11, 1970, Tespectively. 


4 Ibid, note 1, on December 10, 1970, this Court remanded the case to the District 
Court to develop a record on the merits following the Federal Appellees’ withdrawal of their 
jurisdictional challenge. 


had already made a written offer to one owner of a parcel of land in said 
Designation for Acquisition area, and would make offers before December 31, 
1970, to approximately 12 so-called “willing seller” owners provided that 
HUD price concurrence could be timely obtained. 


Appellants filed on December 14, a motion for a Temporary Restrain- 
ing Order, which was heard and denied on December 16, 1970. 


On parts of December 22 and 23, the District Court heard Appellants’ 
motion for Preliminary Injunction. After taking some testimony — but ex- 
cluding Appellants’ expert witness and quashing Appellants’ subpoenas for ad- 
verse witnesses — it took the matter under advisement. The District Court 
denied the motion on December 29, 1970 and Appellants immediately no- 
ticed their appeal. On January 4, 1971, the District Court denied Appellants 
a stay pending appeal of its December 29, 1970 denial of Preliminary Injunc- 
tion. 


Proceeding At Motion for Preliminary 
Injunction Hearing 

Immediately prior to the start of the hearing on Appellants’ motion for 
Preliminary Injunction, the Federal and District Appellees moyed to quash 
subpoenas issued by Appellants for adverse witnesses (a) Sterling Tucker, City 
Councilman, committee chairman for Appellee City Council’s hearing on the 
Designation for Acquisition, (b) Michael Brimmer, Appellee DCRLA’s project 
director for the Designation for Acquisition, and () Appellee ‘George Romney, 
Secretary of the U.S. Department of Housing and Urban Development (HUD) 
or his delegate. 


The District Court quashed the subpoena for Federal Appellee Romney 
indicating that it was not proper to subpoena a cabinet officer, and reserved 
ruling on the subpoenas for Tucker and Brimmer. 


Appellants called as their witness, Mr. John Glaros, a Plaintiff below and 
an occupant-owner of property in the Designation for Acquisition area. He 


testified categorically that the first he learned of the Designation for Acquisi- 
tion was approximately April 15, 1970, as a result of reading about it in the 
newspaper (A. 38) and following the first organizational meeting of BASYAP 
shortly thereafter. Prior to April 15, 1970, he was not afforded an oppor- 
tunity to participate with the agencies in charge of the Designation for Acqui- 
sition (a) in selecting parcels in the area, (b) in participating in the develop- 
ment of the plans for the area, (c) by presenting alternative means of achiev- 
ing the urban renewal objectives, and (d) by showing that his property was 
sound or rehabilitable (A. 38). He attended one informational meeting in 
January, 1970, but was not told his property would be taken and was not 
told who the decision-maker was (A. 45, 62). He felt that from the presenta- 
tion there was'no way he could influence the property selection decision 
(A. 62). 


Mr. Glaros also testified on the effect that the immediate acquisition of 
12 properties by Appellee DCRLA would have on his business community. He 
had a previous experience 6 or 7 years earlier when his business and property 
were acquired to make room for the Federal Bureau of Investigation building 
at 10th Street and Pennsylvania Avenue, N.W.; to wit, 


first, one or two merchants vacated leaving empty stores 
which were not maintained, dirt and debris collected, there 
were ‘no lights and window displays to brighten area, and 
bums and panhandlers congregated. The cumulative effect 
of the foregoing harmful and debilitating circumstances 
initiated a chain reaction of more merchants departing the 
business community more rapidly, thereby accelerating the 
decay and blight of the area (A. 38, 58, 59). 


Mr. Glaros feared the same result here — just a few blocks from his previous 


experience — if Appellee DCRLA immediately acquired the initial 12 prop- 
erties from “willing sellers” (A. 60, 61). 


Appellants offered an expert witness, Robert Schwartz, a principal of the 
urban and city planning consulting firm of October, located in Washington, 
D.C., for the purpose of showing the likelihood of severe injury to the busi- 
nesses if so-called “willing seller” acquisitions began within the Designation 
for Acquisition business community. This witness was rejected principally on 
the ground — as we understand the District Court’s ruling — that he was not 
a licensed architect and not a registered planner (A. 69). Appellants offered 
Mr. Schartz‘* as an expert witness on the devastating and debilitating effect 
that these “willing seller” acquisitions would have on Appellants’ business com- 
munity, which effect Appellants have referred to as the “Gap-Tooth Pheno- 
menon.” 


Appellants also called Mr. Robert Webster who testified along the same 
lines as Mr. Glaros regarding the lack of opportunity to participate with the 
agencies in charge of the Designation for Acquisition. Appellants submitted 
as one of their few exhibits a statement, signed by 57 businessmen and/or 
property owners, objecting to the “willing seller” acquisitions because of their 
fear of the blight and deterioration it would bring to their business commu- 
nity.5 (A. 29). 


Additionally, Appellants had 7 other businessmen and/or property owners 
available in the courtroom to testify on such lack of participation. These wit- 
nesses were not called and Appellants rested. The Appellees offered no wit- 
nesses, 


On December 23, 1970, and just a few minutes before argument on the 
motion, the Federal Appellees served on Appellants and submitted to the 
Court a stack of exhibits approximately 4 inches high. Appellants objected 
on the grounds that they had had no opportunity to examine these exhibits® 


4a Memorandum of Mr. Schwart’z qualifications and affidavit covering what he would 
have testified to had he been permitted to do so, included at appendix |A. 109. 


5 There are approximately 126 businessmen in said Designation for Acquisition area. 


6 Appellants were not served with Appellees’ Opposition to preliminary injunction until 
near the end of Court proceedings on December 22. 


and that they comprised numerous unswom, self-serving papers, letters, and 
memoranda, the writers of which were not either available or offered for ex- 
amination at the hearing or by deposition,” 


Following argument, the District Court took the matter under ad vise- 
ment, and then denied a series of Appellants’ oral motions seeking discovery. 


District Court Findings of Fact 


The District Court denied Appellants’ motion for preliminary injunction 
on December 29, 1970, and the order (A. 3) contained no request for as- 
sistance from either party to prepare findings. On the evening of January 
6, 1971, Appellants were served with the Federal Appellees’ proposed find- 
ings which were also submitted to the Court on that date. On January 8, 
1971, less than two days later, the District Court signed verbatim without a 
single change or amendment the Federal Appellees’ proposed findings, the 
same day on which Appellants filed their Opposition to such proposed find- 
ings. 


Denial of Discovery Proceedings 


At the December 16 hearing on Appellants’ motion for a temporary re- 
straining order, Appellants orally moved the District Court to take the depo- 
sition of Appellee DCRLA project director Michael Brimmer for the limited 
purpose of preparing for the preliminary injunction hearing on December 22, 
which motion was denied. On December 23, Appellants orally moved the 
Court to take depositions on December 29 of officials of the various Appel- 
lees, which motion was denied. Also, on December 23, the District Court 
precluded Appellants from immediate access to the administrative records of 
Appellees NCPC, DCRLA and HUD on the designation for acquisition. On 


7 As detailed infra, p. 8, the District Court had precluded Appellants from any dis- 
covery from the remand on December 10 to the present. 


December 26, 1970, Appellants filed a notice of deposition for Officials of 
the various Appellees for January 5, 1971. On January 4, 1971, the District 
Court granted Appellees another protection order preventing Appellants from 
taking said depositions. 


Appellants have vigorously attempted to comply with this Court’s order 
of December 10, 1970 for “development of a record in order that this case 
may be decided on the merits,” but have been thwarted by the Appellees’ 
objections and the District Court’s repeated granting of protective orders. 
The development of a record necessarily implies that a party avail himself of 
the vast array of discovery tools normally permitted under the expanded Fed- 
eral Rules of Civil Procedure, tools which Appellants have been or 
prevented from using. 


ARGUMENT 


Introduction 


Because this is an interlocutory appeal from denial of a preliminary in- 
junction, critical areas of fact have not yet been fully developed. Appellants 
have the burden of arguing an abuse of discretion in the conduct of the hear- 
ing below and in the issuance of the order of denial; but this case is not yet 
ripe for full argument of the novel and important issues of law potentially 
present. 


It is sufficient on this appeal to point out that on the evidence presented 
below, the District Court could not properly conclude: that Appellants were 


unlikely ultimately to succeed on any of the many grounds they presented of 
invalidity in the Designation for Acquisition; that Appellants would not be in- 
jured by the acquisition of even a few of the designated parcels; and that the 
public interest would be injured by a delay in all acquisitions until trial on 
the merits could be had. 
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The Government has in this case taken at least two positions which, if 
ultimately held correct, will have far-reaching consequences for urban renewal 


programs in every city in the country. 


First, it is argued that businessmen subject to commercial urban renewal 
have no right to participate in planning for renewal. This right is denied de- 
spite language of the Workable Program, required as a condition to federally- 
aided urban renewal, applying to residential and commercial urban renewal and 
calling for citizen involvement, under which extended participation in planning 
has been granted in the “Shaw” and “H Street” parts of the Second Year plan. 


However, the Government alternatively alleges that a degree of participa- 
tion was accorded Appellants and other businessmen in this case. It may be 
that citizen involvement can properly take a different form in a commercial 
project than in a residential project. Accordingly, the issue of law ultimately 
to be reached may be whether the form of participation found, after full trial 
to have occurred, sufficiently met the Workable Program requirements. Thus, 
this important question of law cannot be resolved until a full record is avail- 
able as to the nature of meetings held, information revealed, persons invited, etc. 


Second, it is argued that 5 D.C. Code 719(a) (1970 Supp.) permitting 
Appellee DCRLA to take part in the Neighborhood Development Program, au- 
thorized by 42 U.S. Code 1451(e)(2) had the effect of eliminating the require- 
ment of 5 D.C. Code 705(b)(2) that Appellee DCRLA can only acquire and 
clear land pursuant to an adopted reuse plan making clearance necessary. This 
argument is directly applicable only to the District of Columbia, but the 
Government has also argued the broader implication that the Neighborhood 
Development Program, which in turn deals only with federal aid in annual in- 
crements to a “package” of various urban renewal activities, nevertheless had 
the effect of permitting the Secretary to disregard earlier statutory safeguards 
in order to expedite urban renewal. 


Here again, the Government alternatively alleges the existence of an ade- 


quate reuse plan, as well as material satisfying other statutory safeguards. 


1] 


Until an agent of Appellee DCRLA has testified as to the document on which 
he relies as a reuse plan, and a record has been fully developed as to the wide 
range of reuse alternatives remaining open down to the filing of this brief, at 
least some of which do not make acquisition and total clearance necessary, 
the issue of the effect of the Neighborhood Development Program on prior 
urban renewal law will not be ready for full argument. 


Therefore, in the interest of sparing this Court premature consideration 
of unripe issues, this brief is limited to a strong showing that prima facie the 
urban renewal actions complained of were not in accord with governing statutes. 
It will be time enough, as to those issues of law which survive the winnowing 
process of litigation, to present legislative history and analogous decisions after 
a full record of facts in this case has been developed. 


This Court has considered and reviewed the law applicable to the grant 
or denial of a preliminary injunction on many occasions. When a request for 
a preliminary injunction is presented, the District Court is called upon to exer- 
cise sound judicial discretion in acting on the request. While this discretion 
is broad, it nevertheless is controlled by certain guides. A recent statement 
of these guides are set out in Dorfman v. Boozer, 134 US. App. D.C. 272, 
414 F.2d 1168 (1969): 


1. A strong SEES by Applicant of likelihood of success on the merits; 
A showing that without relief, it will suffer irreparable harm; 
A showing that the enjoined party would not be isreparably harmed; 
A showing that the public interest will not be harmed. 
THE DISTRICT COURT ABUSED ITS DISCRETION IN EX- 


CLUDING APPELLANTS’ EXPERT WITNESS OFFERED ne 
DEMONSTRATE IRREPARABLE INJURY 


The grounds for and practical reason for bringing Appellants’ motion for 
preliminary injunction were that the interim effects of proceeding with the 
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Designation for Acquisition will cause a deterioration of Appellants’ businesses 
to such an extent that Appellants will be forced to relocate, before they have 


an opportunity to demonstrate at a trial on the merits the lack of authority 


of Appellees DCRLA and Romney to execute the Designation for Acquisi- 


tion. 


With their expert witnesses excluded, Appellants were forced to attempt 
to show such deteriorating effect resulting from the “Gap Tooth Phenome- 
non” through reliance on the personal experience of Appellant Glaros who 
had previous experience with another urban renewal project. However, it 
required an expert, experienced with commercial urban renewal in other cities, 
to prove the imminence of similar injury to Appellants in the Designation 
for Acquisition area. To deny Appellants an opportunity to present expert 
testimony on one of their burdens of proof was an abuse of discretion 
reviewable by this Court. Maas v. United States, 125 U.S. App. D.C. 251, 
371 F.2d 348 (1966). Schlosser v. Commonwealth, 7th Cir., 250 F.2d 478, 
cert. denied, 357 U.S. 906, 78 S. Ct. 1150, 2 L. Ed. 2d 1156 (1958). 


II. THE DISTRICT COURT ABUSED ITS DISCRETION IN 
EXCLUDING SUBPOENAED ADVERSE WITNESSES 
When viewed in the context of the fact that Appellants had been denied 
any discovery prior to the hearing on the motion, it was a clear abuse of dis- 
cretion to quash subpoenas for adverse witnesses through which Appellants ex- 
pected to demonstrate likelihood of success. Maas v. United States, supra. 


Quashed Subpoena For Romney, 
Sec. HUD, or Delegate 


Under the recently expanded Federal Rules of Civil Procedure relative to 
discovery, Rule 30(b)(6), a party may name a government agency as deponent, 


The agency is then required to designate persons having knowledge of the mat- 
ters involved. 


13 
| 
The District Court quashed this subpoena on the grounds that it was im- 
Proper to subpoena a cabinet officer. Surely in keeping with the spirit of the 
recently amended Rules, naming the Secretary as the witness to be examined 
at the hearing on the motion was tantamount to naming his delegate familiar 
with the matters mentioned in the subpoena (A. 26). 


In a case such as this, where judicial review is permitted of Agency conform- 
ance with procedures required under the Housing Act of 1949, 42 U.S.C. 1450, et 
seq.; North City Wide Area Council y. Romney, Sec. HUD, et al, , ar 
(3d Cir. July 14, 1970), it was a clear abuse of discretion to quash the subpoena 
and deny Appellants the opportunity to present testimony in support of its burden. 
Maas v. United States, supra; D.C. Federation of Civic Associations, Inc. v. Sirica, 

—— U.S. App. D.C. ____, No. 24,216, May 8, 1970. 


Quashed Subpoena For Michael Brimmer. 
The District Court quashed this subpoena (A. 27), apparently on the grounds 


that it was not necessary or that it was inconvenient for Mr. Brimmer to testify? (A. 
93). There is no Federal or local Rule of the District Court preventing the calling 
of witnesses to testify at a preliminary hearing. And, in a case such as this where 
the movant-Appellants were barred ‘from all discovery prior to the hearing date, it 
was imperative that the Court allow Appellants to call witnesses of their choice to 
carry their burden. 

Appellants intended to show through this witness the absence of the required 
site and reuse plan, 5 D.C. Code 705(b) (A. 107), and the lack of inadequacy of 
requisite slum, blight, and deterioration determinations, 42 U.S.C. 1460(a):$* as 
well as the lack of substance in alleged injury to the public interest by deferring ac- 
quisition until trial on the merits. To prevent Appellants from submitting such tes- 
timony in evidence was an abuse of discretion. Schlosser v. Commonwealth, supra. 


8 As to the latter possible ground, Mr. Brimmer was seen in the courthouse on the first 
day of the hearing. 


88 See A. 106. 
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Quashed Subpoena For Sterling Tucker 


As indicated by the District Appellees at the hearing, neither the City 
Council nor Councilman Tucker had possession of documents which Mr. Tucker 
was instructed by the subpoena (A. 28) to bring to the hearing? Accordingly, 
it would have been fortuitous, as well as imperative, to have Mr. Tucker tes- 
tify, since he could have been shown copies of the documents which he au- 
thored and asked to authenticate them. Further, the transcript of the City 
Council hearings on the Designation for Acquisition would not reveal the ab- 
sence or inadequacies of procedures at and/or notices required for said hear- 
ing, but Mr. Tucker — being chairman of the committee which held the hear- 
ings — would have had knowledge of such procedures and notices. 


Wi. THE DISTRICT COURT ABUSED ITS DISCRETION IN ADOPT- 
ING VERBATIM FEDERAL APPELLEES’ VOLUMINOUS AND 
ARGUMENTATIVE PROPOSED FINDINGS OF FACT 
Verbatim adoption of the Fedral Appellees’ voluminous (9 pages) and 
argumentative proposed findings (A. 6-15), 10 days after issuance of an or- 
der which included conclusions of law, and not affording Appellants an ade- 
quate opportunity to submit counter-findings, was an abuse of discretion. 


Findings should be concise, brief and germane to the contested mat- 
ters, rather than the delayed, argumentative, overdetailed documents prepared 
by winning counsel. Moore’s Manual, $23.01(1), p. 1683. 


Much of the 9 pages of proposed findings consist of a recital of events 
along the lines of Appellants’ complaint, supplemented by statements of vari- 
ous of the Appellees’ internal procedures, which of course are unknown to 
Appellants and had not been put in evidence. Other findings (Nos. 7, 8) re- 
late to correspondence between Appellee DCRLA and persons who are not 


9 Appellants had no way of knowing where the documents were, in view of being de- 
nied any discovery. 


15 


businessmen in the Designation for Acquisition area, and (No. 9) efforts by 
these persons on the day (April 2, 1970) of Appellee NCPC’s decision, to ob- 
tain reversal of said decision, these matters being irrelevant to the issue of 
participation of the businesses affected by the Designation for Acquisition. 


Specifically treating a few of the findings, finding 6 deals with information 
meetings held before April 2, 1970. The finding does not cover such essential 
points as whether a complete mailing list of affected businessmen was com- 
piled for notification; whether the notices informed businessmen that a selec- 
tion was being made of their business locations for acquisition under threat 
of condemnation; or whether at the meetings or elsewhere businessmen were 
told who was making the selection and on what basis, and no evidence was so 
submitted by Appellees. Absent findings on these points, the conclusion could 
hardly be reached, in the face of Appellants’ evidence to the contrary — (a) 
affidavits submitted at the hearing, (b) 49 affidavits previously on file, and 
(c) the testimony of Glaros and Webster — that Appellants were unlikely to 
show that “clear and direct access to decision making” based | on “Televant and 
timely information,” as required by the workable Program, was denied to busi- 
nessmen in the Designation for Acquisition area. 


Finding 19 summarizes the portion of the HUD file showing that the “307” 
or “non-rehabilitation” finding was not “endorsed” until a month after execu- 
tion of the Second Year Funding Agreement with DCRLA. The explanation 
of “oversight” could not be substantiated without testimony by Appellee Rom- 
ney or his responsible subordinate, and is contradicted by the finding that 
favorable staff recommendations were made on July 13, after which conflicting 


legal views continued to be expressed within HUD down to the time of exe- 
cution of the funding contract on November 18, 1970. In view of the statu- 
tory requirement of a finding by the Secretary or his delegate, 42 U.S.C. 
1460(c)(10), the finding does not support the conclusion that Appellants 


10 (Immediately following Section (c\(10) of 42 US.C. 1460) — “Notwithstanding any 
other provision of this subchapter, (A) no contract shall be entered into for loan or capital 
(continued) 
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were unlikely to succeed on the merits of their claim that the HUD rehabilita- 
tion determination was not made prior to execution of the contract. Findings 
22 and 25 are equally defective. 


In addition to the bulk of the Federal Appellees’ proposed findings, notice- 
able by their absence were findings on key critical areas such as the exclusion 
of Appellants’ expert witness, harm to the public, and Appellants’ 49 affidavits 
on non-participation. 


Appellants submit that since the District Court rendered its order, which 
included conclusions of law, 8 days prior to receiving the proposed findings, it 
can fairly be said that the Court had already formulated its own findings of 
fact and had no need of the proposed findings. Further, the bulk of the Fed- 
eral Appellees’ Proposed findings, taken with Omissions of key findings, should 
have cautioned the Court against carte blanche reliance on them and verbatim 
and mechanical adoption less than two days later. United States v. El Paso 
Natural Gas, 376 U.S. 651, 656-57 (1964), 


Given the foregoing difficulties, it was an abuse of discretion for the Dis- 
trict Court to adopt verbatim — less than two days after receipt — the Federal 


Appellees’ findings, while denying Appellants’ alternative motion for Opportunity 


to prepare and submit counter-findings upon request for the District Court. 


Iv. NOTWITHSTANDING EXCLUSION OF THEIR EXPERT WIT- 
NESS, APPELLANTS DEMONSTRATED LIKELIHOOD OF IR- 
REPARABLE HARM. 
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quickly “pyramided” to removal of many stores. He further testified that he 


feared the same thing would happen to his present business operation located 
in the Designation for Acquisition area (A. 39, 58). 


The probability of business deterioration as a consequence of urban renewal 
was recognized by Congress. The Congressional Report on the 1968 Housing 
Act, in explaining the provision for assistance in the interim between designa- 
tion of an area for urban renewal and execution of the plan, stated: 


. It is during this interim period that the supply of credit 
in Sone neighborhood ends, when there are no community 
improvements, and when further deterioration sets in. (House 
Report No. 1585, 90th Congress, 2nd Session — 1968, US. 
Cong. and Ad. News 2925) 


Appellants’ evidence, while lacking confirmation by an expert in urban re- 
newal, was uncontroverted by the Appellees and was directed: to an inherently 
credible and logical conclusion. Absent contradiction, it was sufficient to re- 
quire a finding of likelihood of immediate, substantial, and irreparable harm to 
Appellants. 


V. THERE WAS NO EVIDENCE BEFORE THE DISTRICT COURT 
TO WARRANT CONCLUSIONS THAT APPELLEES WOULD BE 
INJURED OR THAT DOWNTOWN REVITALIZATION WEY 
BE DELAYED. 


The Designation for Acquisition is the first step in a project to clear the 
designated parcels of all buildings standing there. Appellants’ ‘subpoena of Ap- 
pellee DCRLA’s project director was quashed, but he submitted an affidavit 
containing the statement that tenants would not be forced out before 1972. 
It follows that clearance of the project area will not be necessary until 
then. 


A preliminary injunction staying acquisition until trial on the merits in 
April or May 1971 would therefore not delay clearance. The requested stay 
| 
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would neither injure the public interest nor, to the extent that clearance of the 
project area tends to revitalize downtown, delay revitalization. 


References in the project director’s affidavits to aspects of his own time- 
table do not state why his timetable cannot be adjusted to allow for the re- 
quested injunction. Nowhere is it explained why acquisition is necessary so 
long in advance of clearance. 


Appellants’ witness McDonald, a regional manager for Metro’s contractor, 
made it clear that DCRLA’s activities were not necessary to completion of the 
construction contract on time. This testimony dispels any implication that 
Metro construction would somehow be threatened by a preliminary injunction. 


VI. NOTWITHSTANDING THE EXCLUSION OF SUBPOENAED 
WITNESSES, APPELLANTS CLEARLY DEMONSTRATED LIKE- 
LIHOOD OF SUCCESS ON SOME ISSUES THROUGH THEIR 
OWN EVIDENCE AND APPELLEES’ OWN EXHIBITS. 


A. Absence HUD Certification of Rehabilitation 


The “rehabilitation” certification required by 42 U.S.C. 1460(c)(10) #! 
(A. 16)!2 was not signed either at the time of HUD approval on July 1, 1970, 
of the Designation for Acquisition or at the time of the funding contract on 
November 18, 1970. 


On December 18, 1970, Warren P. Phelan, Regional Administrator, the re- 
sponsible person at HUD, made the rehabilitation certification. Mr. Phelan’s 
certification came one month following the date of the funding contract, 2 
days after Appellants raised the issue at the December 16, 1970 District Court 
hearing on their motion for temporary restraining order, and 8 days after Ap- 
pellants raised this issue in this Court at the December 10, 1970 hearing on 


1] Pyid., note 10. 


12 Appellants apologize for the poor quality of this exhibit. However, the copy provided 
to Appellants was equally poor. 
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Appellants’ motion for temporary injunctive relief. The certification was made 


over the recommendation of HUD attorney, R. Michael Kennedy, Jr., contained 
in his “HUD Summary Legal Review,” dated October 30, 1970 (A. 18):% 


B. . Prior to the expenditure of any funds for | acquisition 
in the Downtown Area, evidence of the favorable resolu- 
tion of such litigation must be forwarded to the Regional 
Counsel’s Office (BASYAP v. RLA and HUD; U.S.D.C., 
D.C. No. 1648-70) . 


Prior to the execution of the Second Year ee there 
must be submitted further evidence of the need for clear- 
ance of the new parcels to be acquired near METRO in 
A-1-1, Downtown URA, so that the “307” [rehabilitation 
certification] finding can be made. This should include 


(1) information other than ND-402 [DCRLA and DC 
City Council Application to HUD] of the binder 
relied on by Planning [HUD local field division] 
in their recommendation, if any; 


(2) parcel by parcel breakdown of the justification for 
acquisition of these parcels; 


(3) analysis and explanation of the problems hindering 
private development or assembly of these parcels. 


Even without the testimony of Appellee Romney, the Federal Appellees’ 
own documents clearly showed likelihood of success on this issue. 


B. Citizen Involvement Was Denied in 
Downtown Urban Renewal 


The Workable Program, which 42 U.S.C. 1451(e)(2)2 requires the Sec- 
cretary to find has been followed, calls for: 


13 Tig, note 12. 
138 See A. 106. 
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. clear evidence that the community provides and continues 
to expand opportunities for citizens . . . to participate in all 
phases of the related HUD-assisted renewal and housing pro- 
grams . . . (t)he community must demonstrate . . . that it 
provides clear and direct access to decision making, relevant 
and timely information, and necessary technical assistance to 
participating groups and individuals in programs covered. 
(Emphasis added) (A. 21). 


Appellants Glaros and Webster testified that meetings with area business- 
men as to the Second Action Year were “informational,” ie., a one-way flow 
from the agency to the citizen. The “information” given was not shown to 
include the identity of the decision-maker, much less how access to decision- 
making could be had. Exhibits on the subject, consisting of form letters and 
copies of statements to the City Council, were not only hearsay as to facts 
contained but failed to contradict the affidavits of forty-nine businessmen that 
they were not afforded an opportunity to participate. If “clear and direct 
access to decision-making, relevant and timely information” is required in the 
Workable Program in commercial urban renewal projects, the Second Action 
Year in Downtown was improperly conducted. 


The Federal Appellees have suggested alternatively that citizen involvement 
is not required in commercial urban renewal. The provision of the Workable 
Program quoted above applies to all urban renewal projects. Indeed, the possi- 
bility of redeveloping a deteriorated commercial area as a commercial area with 
Federal aid was only introduced to the Housing Act of 1949 by P.L. 86-372, 
Sec. 413 in 1959.13 The urban renewal provisions of the Housing Act do not 
otherwise distinguish between commercial and residential projects. 


Whatever differences in the form involvement may properly take as between 
businessmen and residents, the requirement of involvement is applicable. On the 
evidence before the Court, no opportunity for involvement in any form was af- 
forded. Citizen involvement was held a right protectable by injunction under the 
analogous Model Cities Program in North City Wide Area Council y. Romney, 
Sec. HUD, et. ai., __ F.2d __» July 14, 1970. 


130 3:4 paragraph following 42 US.C. 1460(c)(10). 


C. The Requisite Site and Reuse Plan for 
Urban Renewal Action is Applicable __ 
and Has Not Been Met 


5 D.C. Code 705(b)(2) provides that a Site and Reuse Plan is requisite to 
action by Appellee DCRLA. Such a Site and Reuse Plan is required to include: 


1. The approximate locations and extents of the land uses 
proposed for and within the area, such as public’ build- 
ings, streets, and other public works and utilities; hous- 
ing, recreation, business, industry, schools, public) and 
private uses; and 


2. Standards of population density and building intensity 


In evidence before the District Court was the order of the City Council 
(A. 22). passed concurrently with approval of the Designation for Acquisition, 
that a reuse plan be formulated for the area designated. Also in evidence was 
the general plan for Downtown, which in its own terms is not directly applica- 
ble to reuse of the area. According to the General Downtown Plan, the precise 
uses of various areas, the new street layout, and the standards of building in- 
tensity await adoption by future amendment to the general am 


Equally important, but not in evidence because the subpoena of Appellee 
DCRLA’s project director was quashed is the fact that planning for reuse is 
ongoing. The firm of Okimoto and Liskamm Associates, under contract with 
Appellee DCRLA to prepare a Reuse Plan, is considering uses other than those 
indicated by the general plan, alternative building densities, and alternative street 
plans. Thus, in practice the general downtown plan is not considered oy the 
local public agency as a Site and Reuse Plan. 


5 D.C. Code 719(a) has been urged to have implicitly repealed the Site and 
Reuse Plan requirement where Appellee DCRLA is funded under the Neighbor- 
hood Development Program. 5 D.C. Code 719(a) in part provides that Appellee 


= See 
14 DC. City Council Resolution 70-45, dated June 25, 1970. 
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DCRLA “may plan and undertake neighborhood development programs under 
Part B of Title I of the Housing Act of 1949 (as added by this section), sub- 
ject to all of the provisions of Sections 5-701 to 5-719 to the extent not in- 
consistent with such Part B ...” Since Part B (42 U.S. Code 1469-1469(c)) 
deals only with annual incremental funding of urban renewal packages, there 
appears to be no inconsistency with the provision of 5 D.C. Code 705(b)(2) 
to the effect that DCRLA actions must be “planned” before being “carried 


” 


out. 


The Neighborhood Development Program concept has also been used by 
HUD officials 'to increase reliance on local findings in satisfaction of determina- 
tions committed by Federal statute to the Secretary. Because of the brevity 
of the preliminary injunction hearing, Appellants did not attempt to develop 
the facts necessary to challenge certain of such determinations. However, the 


general question of implicit repeal or amendment of prior Housing Act provi- 


sions is present in this case and may require full briefing at a later stage. 


For the present, it is sufficient to have shown that prima facie Appellants 
are likely to succeed on the absence of a required site and reuse plan. Grant- 
ing that the Neighborhood Development Program was intended to expedite 
urban renewal by permitting action in small, annual increments, there is nothing 
inconsistent in continuing the requirement that a plan for a small area be pre- 
pared, thus demonstrating the necessity of public acquisition, before Appellee 
DCRLA is authorized to acquire and clear property. The existence of a plan 
for redevelopment of Southwest Washington was the basis on which acquisition 
and clearance of sound property by Appellee DCRLA was upheld in Berman 
v. Parker, 348 U.S. 26 (1954). Congress is unlikely to have intended, in author- 
izing Neighborhood Development Program funding, to eliminate the Constitution- 
al foundation of a stated public purpose in urban renewal action and thus to 
open the program to challenge as a naked land assembly scheme. 


D. HUD Failure to Provide Hearing 


Appellants showed that they had requested an examination of HUD’s ad- 
ministrative records and an opportunity for a hearing before the Secretary or 
his delegate to present documents and exhibits in support of their opposition 
to said Designation for Acquisition. This request was denied by letter dated 
September 2, 1970 (A. 24). Such hearing and opportunity was required to 
insure that HUD makes its determinations from an informed standpoint, and 
not merely rubber-stamps the local planning agency’s submissions contained 
in their application for funds. Powelton v. U.S. Dept. HUD, Dt. Ct. Pa., 284 
F, Supp. 809 (1968); Shannon v. U.S. Dept. HUD, 3rd Cir., S| aes 
No. 18,397, December 30, 1970. 


HUD Attorney Kennedy’s memorandum (A. 19), paragraphs F (1-3), © in- 
dicates that Appellee DCRLA did not provide adequate slum, blight and de- 
terioration data in its application of June 29, 1970, as a prerequisite to the 
Secretary’s approval of the Designation for Acquisition. Therefore Kennedy 
recommended against entering into the funding contract. | 


Appellants were entitled to examine whatever data was available to HUD 
in this regard and to submit their own data in opposition. Whether the ques- 
tions of eligibility for urban renewal and non-rehabilitation are specific require- 


ments of statute, for which a hearing was indicated by Powelton, supra, OF are 
quasi-legislative judgments, for which other adequate institutional means of mar- 
shalling facts were ordered in Shannon, supra, Appellee Romney cannot blind 
himself completely to errors or omissions in submissions of the local public 
agency, where persons affected are prepared to demonstrate them prior to a 
Secretarial determination. See Shannon, supra, p. 21. 


15 Op. Cit., note 13, see page 


CONCLUSION 


For the foregoing reasons, the District Court’s denial of Appellants’ Motion 


for Preliminary Injunction should be reversed with instruction to the District 


Court to enter an order granting a preliminary injunction, pending a trial of the 


merits. 


Respectfully submitted, 


NICHOLAS A ADDAMS 
1707 N Street, N. W. 
Washington, D. C. 20036 


DAVID A. SUTHERLAND 
1420 Prince Street 
Alexandria, Virginia 22314 

Counsel for Appellants 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 71-1001 
BASYAP, INC., ET AL., Appellants 
Vv. 


DISTRICT OF COLUMBIA REDEVELOPMENT 
LAND AGENCY, ET AL., 


peace 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
itt UE COLUMBIA 


BRIEF FOR THE FEDERAL APPELLEES 


OPINION BELOW 
The district court (Honorable John Peale Smith, Jr.) 
did not write an opinion. Its findings of fact and conclusions 
of law appear at Pages 6-15 of the Appendix. 
JURISDICTION 
The order of the district court denying appellants’ 
motion for a preliminary injunction was filed on December 29, 
1970, as was a notice of appeal (App. 3, 4). The gucisdiction 
of this Court rests on 28 U.S.C. sec. 1292(a)(1). 
. ISSUE PRESENTED | 
Whether a preliminary injunction was correctly denied 
because appellants failed to show a substantial likelihood of 


success on the merits or irreparable injury, and because the 


public interest and the interest of others would be 
1 


prejudiced. 
STATUTES INVOLVED 
Section 307 of the Housing Act of 1964, 78 Stat. 
787, 42 U.S.C. sec. 1460(c), amended the basic urban renewal 
statute of 1949 to provide in pertinent part: 


"Notwithstanding any other provision of 
this title, no contract shall be‘entered into 
for any loan or capital grant under this title 
for any project which provides for demolition 
and removal of buildings and improvements 
unless the Administrator determines that the 
objectives of the urban renewal plan could 
not be achieved through rehabilitation of the 
project area." 


5D. C. Code (1967 ed.) sec. 705(b) provides in per- 
tinent part: 


, For the exercise of the powers granted 
to the Agency by sections 5-701 to 5-719 for 
the acquisition and disposition of real prop- 
erty for the redevelopment of a project area, 
the following steps and plans shall be requi- 
Site, namely: 


* * * 


1/ This case was previously before this Court (Judges Wright, 

Tamm and Leventhal), No. 24700, on appellants’ motion for 
expedited appeal from the district court's order dismissing the 
action and for temporary injunctive relief. Argument was heard 
on December 10, 1970, and on that date this Court remanded the 
case "for development of a record in order that this case may 
be decided on the merits." 


(2) Adoption by the Planning Commission 
and submission to, and, after a public hearing 
thereon, approval by the District Commissioners, 
of the redevelopment plan of the project area 
which shall contain a site and use plan for the 
redevelopment of the area, including the approxi- 
mate locations and extents of the land'uses pro- 
posed for and within the area, such as public 
buildings, streets, and other public works and 
utilities, housing, recreation, business, in- 
dustry, schools, public and private open spaces, 
and other categories of public and private uses. 
Such plan shall also contain specifications of 
standards of population density and building 
intensity. Any such plan may also specify, by 
means of specification of maximum rentals or 
other basis, the amount or character or class 
of any low-rent housing for which the area or 
part thereof is proposed to be redeveloped. 


5 D. C. Code (1967 ed., Supp. III 1970) sec. 719a 
provides: | 


Notwithstanding any requirement or condi- 
tion to the contrary in section 5-705 or 5-717a(i) 
or in any other provision of law, the District 
of Columbia Redevelopment Land Agency may plan 
and undertake neighborhood development programs 
under part B of title I of the Housing Act of 
1949 (as added by this section), subject to all 
of the provisions of sections 5-701 to 5-719 to 
the extent not inconsistent with such part B, 
and any such program shall be regarded as con- 
plying with the requirements of such sections 
5-705 and 5-717a(i) and of such other provision 
of law if it meets the applicable requirements 
established under such part B. 


STATEMENT 
This case is once again on appeal, this time on 
appeal from the district court's order of December 29, 1970, 


denying appellants' motion for a preliminary injunction. The 


<a 


action was instituted on June 1, 1970, seeking to enjoin and 

to review part of the Downtown urban renewal Second Year Action 
Plan of the D.C. Neighborhood Development Program (Amended Com- 
plaint 26), which appellants incorrectly and confusingly refer 
to as the "Designation for Acquisition." The jurisdiction of 
the district court was alleged to rest on 11 D.C. Code (1967 
ed.) sec. 521. Plaintiffs were identified as BASYAP, Inc. (a 
non-profit corporation whose members “are property owners, 
business operators, and/or tenants of and on properties desig- 
nated for acquisition * * *," three individual business owners, 
and a business manager (Amended Complaint 2-4). Named as de- 
fendants were "federal appellees"--the Secretary of the Depart- 


ment of Housing and Urban Development (the Secretary, HUD), the 


District of Columbia Redevelopment Land say (RLA), the 


National Capital Planning Commission (NCPC)=--the District of 
Columbia City Government and City Council, and the National 
Capital Downtown Committee, Inc. (Downtown Progress), a non- 
profit corporation of downtown land and building owners 
organized. in 1959 (Amended Complaint 4-6). 

We believe the position of the parties and the dis- 
position of the district court can be best understood by dis- 
cussing at the outset the statutory structure for urban renewal in 


the District of Columbia and the type of urban renewal involved. 


2/ The NCPC, of course, is not a suable entity and its individual 
members have not been named as parties. Blackmar v. Guerre, 
342 U.S. 512 (1952). 
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District of Columbia urban renewal structure and the 
Neighborhood Development Program (NDP). On August 2, 1946, 
Congress enacted the District of Columbia Redevelopment Land 
Act of 1945, 60 Stat. 790 (hereinafter referred ro as the Act), 
later codified in 5 D.C. Code (1967 ed.) secs. 701-719. The 
Act authorized NCPC (1 D.C. Code (1967 ed.) secs. 1001-1003) ) 
to adopt and propose urban renewal plans and to soba them to 
the City Council. The City Council may then approve, modify, 

xr reject the proposals, after a public hearing. 

In sum, Congress charged the City Council with the 
final authority for approving urban renewal plans for specific 
areas of the District of Columbia. It added the further re- 
quirement, however, that before any such urban renewal plan 


could be approved for an area, a i i to 
be held allowing all interested partieste-participate. 

The Act also created RLA, authorizing it to acquire 
land and to sell or lease it in order to implement Congress' 
urban renewal goals and policies within the District of Colum- 
bia. Once a particular urban renewal plan has Veen approved by 
the City Council, Congress provided that NCPC certify it to RLA 
for implementation. 5 D.C. Code (1967 ed.) secs. 701-719. 

HUD finances urban renewal activities under the 


authority of Title I of the National Housing Act of 1949, 63 


Stat. 413, as amended, 42 U.S.C. sec. 1450. Urban renewal 
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activities are essentially financed on a cost-sharing basis 
under which HUD provides a capital grant to RLA for 3/4 of 
eligible costs with the District of Columbia providing the 
balance. Working capital for urban renewal activities is pro- 
vided through loans either advanced by HUD directly or issued 
on the bond market under guarantee by the United States. At 
specified times, eligible project costs are paid off by capital 
grants. In addition, separate HUD grants are provided for re- 
habilitation and relocation activities. 

The Downtown Urban Renewal Program is financed by HUD 
under the Neighborhood Development Program. The Neighborhood 
Development Program (NDP) refers to a new form of loan-and-grant 
financing, established by the Housing and Urban Development Act 
of 1968, 82 Stat. 518, 42 U.S.C. sec. 1469. The NDP enables a 
redevelopment, agency to receive annual allotments of funds to 
meet the costs of renewal activities for each year, termed an 


"Action Year,'' in contrast to the procedure in the original 


urban 7 a of reserving funds years in advance of 
3 


need. 


rr 


3/ A Neighborhood Development Program may include one or more 
urban renewal areas (which are referred to as Project 
Areas”) under a single funding agreement. The District pres- 
ently has four Project Areas in its NDP: they are Downtown, 

Shaw, H-Street, and 14th Street. (App. 7.) 


-7- 


Under the NDP, the urban renewal plan for an area 
establishes general program objectives and planning specifica- 
tions for the redevelopment of the area. An action program is 
adopted each year and is subject to continuing local and federal 


review. 
The NDP approach permits urban renewal activities, \, 

such as acquisition, to be undertaken in parts of an urban re- vg 

newal area (the action area) while detailed planning continues 

in the rest of the area. This differs from the conventional 

renewal planning process, in which detailed plans must be com- 

pleted for Soins ears Gen Sae G activities 

may be authorized. This feature was enacted in part to answer 

delays inherent in the conventional approach and to permit 

flexibility in execution which experience revealed was neces- 

Sary to minimize hardship and to achieve renewal objectives. 

See 2 U.S. Code Cong. and Admin. News (1968), 90th Cong., 2d 

sess., pp. 2873, 2874, 2876, 2915-2918. 


City Council action. The City Council resolution 


approving the Second Year Action Plan with three modifications 


| 
(Fed. Ex. B; App. 10-11, Findings 12, 13, 14) recited that "it 


is desirable and in the public interest that * * * [RLA] continue 
to carry out the Program;" the area involved is predominantly 
nonresidential in character and will be so redeveloped, and is 


a slum, blighted, and deteriorated; the acquisition for clearance 


age 
4/ 

and redevelopment of the areas designated is necessary; the 
objectives of the renewal program cannot be achieved by rehabili- 
tation; the program adequately provides for park and recreational 
facilities and for relocation of individuals and families; fur- 
ther action relating to zoning, traffic, utilities, etc., must 
be taken; the City Council under statute must approve any con- 


tract between RLA and HUD for financial assistance; such finan- 


cial assistance is necessary; approval is granted RLA to Beara ie 
P) 


with HUD for the annual NDP increment of financial assistance; 
and NCPC is authorized and directed to certify the City Council 
action to RLA for execution. 

The City Council's simultaneous Supplementary Resolu- 
tion of June 25, 1970 (App. 11), stated a deep concern for the 
lack of specific guidelines for edaveneonce and directed 
RLA to establish a continuing review mechanism for, and by Janu- 
ary 1, 1971, to propose direction of, downtown redevelopment. 
(This has included continuing contact with area property owners 
and occupants, including representatives of appellants.) The 


City Council specified: 


4/ Portions of three blocks at the intersection of 12th and G 
~ | Streets, N.W., and the entire block bounded by 6th, 7th, F 
and G Streets, N.W. The selection was in conjunction with, and 
to take advantage of, METRO development. (App. 8, 10, 13-14.) 


5/ The contract was executed on November 18, 1970. 


6/ This concern evolved from a desire for more specific controls 
applicable to the future sale or lease Ce Ree approved 
for acquisition (Pl. Ex. G on their earlier appeal). 
RLA has complied with the Supplementary Resolution. Its sub- 


mission, after citizen participation, is pending before the City 
Council which held public hearings t ereon on January 26 and 28; 1971. 
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Section 3. The Redevelopment Land Agency 
shall not take any of the following actions 
until the Council approves a course of action 
as to downtown redevelopment on the basis of 
the proposal(s) submitted to the Council is in 
Section 2 provided, to wit: | 

(a) No occupant of an acquired parcel 
shall be involuntarily displaced except as may 
be required by applicable law or regulation or 
as may be permitted by law for violations of 
such occupant's obligations as a tenant; 


(b) No structure located on any such ac- 
quired parcel shall be demolished except as 
may be required by applicable law or regula- 
tion. 
The Complaint. The amended complaint, filed on 
August 24, 1970, alleged that the general downtown urban 


renewal plan reflected Downtown Progress' concepts and was 


proposed by NCPC on January 9, 1969, and approved by the City 
7 | 


Council on January 28, 1969.” Although the plan's generality 
was complained of, as well as lack of appellants ' participa- 
tion, the amended complaint acknowledged that specific action 
was to be taken under HUD's Neighborhood Development Programs 
and that the City Council held hearings on the Second Year 
Action Plan on June 1, 2, and 8, 1970, followed by City Council 
approval on June 25, 1970, and HUD approval on July 1, 1970 


7/ Approval was preceded by a public hearing. 
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(App. 10-11; Amended Complaint 7, 8-11, oa a! 

Appellants also complained that NCPC had not satis- 
fied the requirement of community participation prior to NCPC's 
proposal to the City Council; that the City Council hearing 

as inadequate or ineffective, in part because cross-examination 
Be 


Se 
£ those testifying was not permitted or because of lack of 
——— LO —rsvsh—h— ll 


de A er rar or of information; and that HUD had not afforded them 
Wr Se Si ee ee a 


ya reques 


(Amended Complaint 11, 12, 16, 18-20). 
Appellants further alleged that acquisition of land 


under the Second Year Action Plan "is not necessary for any 


public purpose," and that the pendency of the plan causes them 


irreparable injury, in part by discouraging new investment, 
improvement, etc., and by prompting deterioration (Amended 
Complaint 12-14, 25). The absence of a "site and use” plan, 
requisite for acquisition and disposition of real property by 
5 D.C. Code: (1967 ed.) sec. 705(b)(2), was also asserted 
(Amended Complaint 14-15). Appellants additionally charged a 


8/ Pursuant to the City Council resolution, RLA sent a notice 

to owners and tenants of property designated for acquisi- 
tion, reciting the efforts to be made to formulate specific 
redevelopment alternatives for City Council approval in January 
1971; that appraisal activity would commence but that acquisi- 
tion would not begin until late 1970, "except at the request of 
an owner;" and that even after acquisition "arrangements will 
be made for existing businesses to remain until such time as 
satisfactory relocation space becomes available” (Pl. Ex.‘H on 
their earlier appeal). 
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"close relationship" and conflict of interest among officials 
of the appellees, lack of support for determinations necessary 
for funding, and that the Second Year Action Plan is "a Naked 
Land Assembly Scheme" (Amended Complaint 6-7, 21-24). 

Earlier Proceedings in the District Court. Following 
the original complaint, appellants' motion for a temporary re- 
straining order was denied. Appellants were granted to June 11, 
1970, to file a motion for a preliminary injunction, with hear- 
ing set for June 26, 1970. Appellants never filed such a motion. 
On August 11, 1970, appellants proposed to depose Lawrence M. 
Cox (formerly of HUD, now a consultant), Knox Banner (Downtown 
Progress), Michael Brimmer (RLA), and G. Franklin Edwards 
(NCPC). In view of a stipulation that an Enewerinced not be 
‘made until the filing of an amended complaint, the federal 

, appellees sought to stay the taking of depositions, pending 
“\ehe filing of a motion to dismiss or a motion for summary judg- 
ment in the alternative. A stay order was entered. 

On September 21, 1970, appellee Downtown Progress 
filed its answer, alleging, inter alia, failure to state a 
claim for relief; that in 1962 it proposed an "Action Plan for 
Downtown" with the advice and assistance of more than 90 public 


and private organizations listed in an exhibit to its answer; 


and that it and other consultants participated in RLA urban 


renewal feasibility surveys during 1967-1969. 


On September 21, 1970, appellees moved to continue 
the stay order and to dismiss the action for lack of jurisdic- 
tion and for failure to state a claim for relief. These motions 
were heard on September 22 and 24, 1970, after briefing by all 
parties. At the September 22, 1970, hearing, federal appellees 
advised the court that they were prepared to have the action 
alternatively) disposed of on motion for summary judgment, to 
be filed by October 15, 1970. Appellants desired an immediate 
hearing on the motion to dismiss and opposed the scheduling of 
a hearing on dismissal or summary judgment to be held shortly 
after the filing of a response by appellants to the motion for 
summary judgment. The district court agreed that the orderly 
procedure would be to schedule a hearing on both motions at the 
same time but accommodated appellants' desire for a prompt hear- 
ing on dismissal alone on the basis of the materials then filed 


and argument. That hearing was accorded on September 24, 1970. 


On Septenber 29, 1970, the district court granted the 
9 


motions to dismiss. 


9/ Subsequent to HUD's order of July 1, 1970, allocating funds, 

technical reviews of the plan by HUD's regional office and 
at the departmental level continued, in accordance with regular 
NDP practice and procedure. The HUD allocation order did not 
signify HUD determination that the plan satisfies legal require- 
ments. Such a determination is made in the course of the tech- 
nical reviews which are completed prior to signing a contract. 
The HUD-RLA contract funding the Second Action Year Plan was not 
executed until November 18, 1970. (App. 12.) 


Prior appeal (No. 24700). On appeal, appellees 


abandoned the jurisdictional contention. This Court, on 
December 10, 1970, remanded the case to the district court - 
"for development of a record in order that this case may be A 
decided on the merits." 

Proceedings leading to this appeal. Upon remand, 
the district court denied appellants’ application for a tempo- 
rary restraining order. Appellants then sought, by motion for 
preliminary injunction, to enjoin "all Defendants, their agents, 
servants, employees and all other persons in active concert with 
them, pending a final hearing and determination of this action, 
from taking any further steps whatsoever toward acquisition of 
any property in and toward implementation of the Downtown Part 
of the Second Year Action Plan * * *" (App. 1). Hearings were 
had on December 22 and 23, 1970, during which the court ruled 
that appellants’ witness, Robert Schwartz, was not qualified 
to testify as an expert. In opposing appellants" application} S 
for a PSY SER AS injunction, the ‘federal appellees filed 13 


exhibits, several of which are-voluninous. One) in particular | 


(Fed. Ex. J) consists of 21 parts. These exhibits constitute 
at the least a substantial part of what may be reserded as the 
"administrative record" which will be designated for considera- 
tion with a motion for summary judgment which the district 


court was advised would be filed shortly. 


| 


On December 29, 1970, the district court denied 
appellants’ motion for preliminary injunction. Its order 
recited that "the plaintiffs have failed to show that they 
would suffer irreparable injury or that there is a substantial 
likelihood of success on the merits. The Court further finds 
| that a delay in downtown revitalization is not in the public 

interest and that defendants would be injured by the granting 

; of injunctive relief" (App. 3). Comprehensive findings of 
fact and conclusions of law, proposed by the federal appellees, 
were entered on January 8, 1971 (App. 6-15). 

The federal appellees also sought, and received, a 
protective order from appellants’ request for depositions and 
to stay discovery, explaining, inter alia, that it was not 
opposing the taking of depositions or discovery, as such; that 
they had filed "a considerable record dealing with the govern- 
mental actions and decisions taken in this case;" and that 
after the filing of a motion for summary judgment, with numer- 
ous exhibits, the court could decide if depositions and dis- 
covery were necessary. 

Appellants filed a notice of appeal from the denial 
of a preliminary injunction on December 29, 1970 (App. 4). On 
January 4, 1971, the district court denied appellants’ motion 


for a stay pending the appeal. On that same date, this Court, 


| without ruling on appellants’ motion for summary reversal, 
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ordered "that any and all land acquisitions by appellee D.C. 
Redevelopment Land Agency under color of authority of the Down- 
town Portion of the Second Year Action Plan of the D.C. Neighbor- 
hood Development Program are temporarily stayed until further 
order of this Court." The order specified that the stay "does 
not reflect any consideration by this Court of the merits of 
appellant's motions, but is only intended to preserve the stat 
quo pending the filing of appellees' response to the aforesaid ' 
motions." : 

The federal appellees, in response, moved for vacation 
of this Court's temporary stay order, summary affirmance of the/ x. 
denial of the preliminary injunction, and for inmediate hearing. 
On January 12, 1971, this Court denied appellants' motion for 
summary reversal, continued its temporary stay order pending 
determination of this appeal on an expedited schedule. and in- 


dicated "that this matter should be expeditiously considered in 


| 
the District Court on the caro of appellant's motion for a 
10 


permanent injunction * * *," 


10/ No such motion has been filed. Appellants' motion for a 

trial date between April 15 and 30, 1971, was heard by the 
district court on February 2, 1971. No trial dates were assigned 
by the district court. The district court has indicated, however, 
that in view of this Court's temporary stay order, and continuance 
thereof, without explanation or guidelines, and its crowded docket, 
further action by the district eee is not warranted at this time. 
(Tr. 2, 4, 6-8, 11-13, Feb. 2, 1971.) 


It was understood that the federal appellees contemplate filing 
a motion for summary judgment within a, week, with supplementary ex- 
hibits they believe will complete the "administrative record” in 
this case. It is further understood that appellants may then 
specify issues for trial and discovery related SSSECES: (Tr. 5-7, 
10, Feb. 2, 1971.) 
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ARGUMENT 
THE DISTRICT COURT CORRECTLY 
DENIED THE APPLICATION FOR A 
PRELIMINARY INJUNCTION 
A preliminary injunction should be granted only when 
an applicant can establish a substantial likelihood of success 
on the merits, that without such relief he will suffer irrepa- 


rable injury, and that an injunction would be consistent with 


the public interest. yakus v. United States, 321 u.s. 414, 441 


(1943) ; Virginia Petroleum Jobbers Association v. Federal Power 


Commission, 104 U.S.App.D.c. 106, 259 F.2d 921 (1958); vdall v. 


D.C. Transit Systems, Inc., 131 U.S.App.D.C. 381, 404 F.2d 1358 


(1968) ; McKinney, et al. v. Washington, et al. (C.A. D.C. No. 


23809, Nov. 25, 1970) not yet reported, pet. reh. pending; 


Hamlin Testing Labs, Inc. v. Atomic Energy Commission, 337 F.2d 


221 (C.A. 6, 1964); Associated Securities Corp. v. Securities 
; ee ecurities Corp pecurities 
and Exchange Commission, 283 F.2d 773 (C.A. 10, 1960). 


Here, after a hearing and upon consideration of memo- 
randuns, affidavits, numerous exhibits, and argument, the dis- 
trict court denied a preliminary injunction on the grounds that 
appellants had failed to show that they would suffer irreparable 
injury or that there is a substantial likelihood of success on 
the merits, that the public interest would be prejudiced, and 


that the appellees would be injured (App. 3). 
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In the following points we show that the reasons for 


the denial of a preliminary injunction are sound and should be 


| 
A. The injunction sought would irreparably prejudice 
the interest of others, including the public interest, and the 


Stay granted by this Court is causing irre arable injur - Appel- 


upheld, 


lants unfairly scorn the property owners and tenants of the area 
involved who desire the renewal-program_to proceed. Delay ob- 
viously will injure such owners and tenants. Costs will inevi- 
tably be different, as will availability of relocation sites. 
More than 15 owners have requested RLA to purchase their prop- 
erties as soon as possible in order to reinvest funds in new 
business opportunities. Several have requested relocation assist- 
ance information (Attachment, Affidavit of Louis G. Etelson). 
Unless buildings are acquired, leases will remain in effect, re- 
sulting in lessees being unable to obtain relocation sites 
because of the practical impossibility of maintaining two leases. 
It is unfair to permit appellants to thwart the desires of willing 
Owners and sellers to their detriment. (See Brimmer affidavit, 
Dec. 16, 1970, pp. 2-4.) 

A specific example of hardship caused by delay is that 
of an owner who, in reliance upon acquisition of his property in 
the area involved before the end of 1970, opened a new store out- 


side of the area, at Tyson's Corner. The new store is financed 
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by short-term notes which are now due. Lacking acquisition, he 
describes his economic position as "totally untenable." (Attach- 
ment, affidavit of Charles Kotzin.) As another example, the 
owner of the Jordan Building relied upon RLA acquisition in 
December 1970 or January 1971, and now finds it is unable to 
lease the property or complete the acquisition, resulting in 
deprivation of either rental income or sale proceeds (Attachment, 
affidavit of Gerald M. Carrier). 

Still: another area owner, who feels his business cannot 
function at its present location, complains that delay in acquir- 
ing his property has prevented him from exercising an option to 
relocate his business elsewhere (Attachment, affidavit of Fearson E. 
Meeks). A business tenant has made a similar complaint (Attachment, 
affidavit of Ricardo Wilson), and other owners and tenants have 
indicated that delay is resulting in hardship (Attachment, affi- 
davits of Dale Duvall, Sidney J. Brown, Alexander Poulos, Otis 
Beall Kent, Angelo A. Puglisi; letter, Jan. 26, 1971, George M. 
Lovejoy, Jr.). 

Concerning the public interest, we point to RLA activi- 


ties. If RLA, for example, is precluded from proceeding with the 


Second Year Action Plan, its approved schedule of actions will be 


; disrupted. As this Court knows, the processes of acquisition and 
relocation are time-consuming. Delays now--even for a "few 

\apeeettt affect other actions now scheduled later, such as 
demolition and disposition of parcels for private or public re- 


development. Also, there can be no assurance that costs will be 
ee same, 
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Moreover, even "short" delays can frustrate timely 
Satisfaction of commitments to qualify for needed HUD funding. 
Funds for offers to acquire must be obligated at least 60 days 
prior to the end of the fiscal year (i.e., no later than 
April 30, 1971), and HUD price concurrence (which frequently 
involves 30 days) must be obtained for acquisitions. Since 


funds allocated but not expended or obligated for NDPs lapse 


and revert to HUD at the end of the fiscal year, the seriousness 


of delays is apparent. (See Brimmer affidavit, Dec. 22, 1970, 


pp. 2-3.) 

Further, the preliminary injunction sought would ad- 
versely affect other public programs. Many District of Columbia 
programs are intertwined. Specifically, delays in proceeding 
with the renewal program would affect the METRO program and the 
kind and quality of redevelopment around the METRO stations 
which the Second Action Year Plan was designed in part to 
accomplish. Acquisitions for both programs are sensibly coordi- 
nated. There is no valid reason why one program should now ac- 
quire a limited interest in real property when it is known that 
the other program will later require a further or the remaining 
interest. Successive acquisitions may prejudice the landowner 
or tenant and increase the public cost. "The cost of public 
projects is a relevant element * * * and the Government, just \¢ 


as anyone else, is not required to proceed oblivious to elements 


of cost." United States ex rel. T.V.A. v. Welch, 327 U.S. 546, 
5954 (1946). Also, METRO has already displaced some site occu- 
pants who, under agreement, are assisted in relocation by RLA. 
_ T£ RLA is enjoined from acquiring property under the NDP, it 
cannot effectively provide temporary relocation sites to METRO 


displacees who desire to maintain downtown business locations 


\ as long as possible. 


The district court thus found and concluded (App. 13-15): 


22. Delay in acquisition is likely to 
irrevocably injure willing sellers not repre- 
sented by plaintiffs who have requested RLA 
to purchase their properties. 


23. RLA plans to complete acquisition 
of the 79 properties by June 30, the end of 
the fiscal year, at which time the annual 
incremental funding of the Program under the 
Funding Agreement lapses. Unobligated funds 
revert to HUD. 


* * * * * 


25. Delay in carrying out the Second 
Action Year activities scheduled for Downtown 
may well increase their cost and is likely to 
frustrate the purposes of the Downtown Plan 
as modified and of the Second Action Year in 
coordinating the revitalization of Downtown 
with the construction of METRO. 


Conclusions of Law 


* * * * * 


3. Defendants and property owners whom 
plaintiffs do not represent would be injured 
by the granting of injunctive relief. 
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4. A delay in downtown revitalization 
is not in the public interest. 


These findings and conclusions are amply supported by 
the record, as has just been discussed. 

There is no valid reason for the pervasive injunctions 
sought, ignoring other private and public interests. Denial of 
the preliminary injunction was therefore correct, Nor is there 
warrant, we believe, for this Court's continuance of its stay 
pending appeal. At the very least, willing owners and tenants, 


such as those who filed affidavits and others similarly situated, 


should be permitted to consummate acquisition transactions with 


RLA, possibly under the supervision of the district ‘court. 


B. Appellants failed to demonstrate a likelihood of 


Success on the merits. This case is not presented in the postur 
of having been dismissed (on jurisdictional grounds or on failure 
to state a claim upon which relief can be granted) or of having 
been disposed of by summary judgment, where allegations of facts 
may be accepted as true and where there is cause for a decision 
that such disposition at the threshold was wrong. Knox Hill 
Tenant Council, et al. v. Washington, et al. (C.A. D.C., No. 
22,781, Feb. 4, 1971) not yet reported. See also Environmental 
v. Hardin, _—*U.S.App.D.Cc. Snr 498 F.2d 


Defense Fund, Inc. 


1093, 1099-1100 (1970), with respect to the need for a full ee 


administrative record to assure that an administrative decision 


is supported by that record on judicial review on the merits. 


On the contrary, this case comes to this Court on denial of a 
motion for preliminary injunction, after hearings and argument 
and on a substantial record which we believe satisfies even the 
most stringent requirements for testing the propriety of a pre- 
liminary injunction. It may be that this record would not 
justify the granting of a summary judgment or a trial on the 

\ merits. But that is not this case and the record does, we sub- 
mit, satisfy the federal appellees’ burden. The record, we 


| would add, is virtually unanswered by the appellants. 


1. On the face of the record, the Secretary, 


HUD, has satisfied all federal requirements. There is no statu- 
Se 


tory provision for a HUD formal or informal "hearing" of the 


nature suggested by appellants. Indeed, there is no machinery 
ae ee eee 
for an adjudicatory proceeding in HUD. In any event, and more 


important, appellants' position was presented to HUD both before 
and after City Council action and HUD's allocation order for 
funding. Specifically, representatives of appellants met with 
members of the HUD meet at a conference on May 25, 1970. 
Appellants were advised that Project Area Committees (PACs), 
such, for citizen participation are required only in renewal 
projects involving rehabilitation of residential structures. 

11/ The Deputy Assistant Secretary for Renewal and Housing 

“— Management; the Acting Director of the Office of Renewal 
Assistance; the Assistant Regional Administrator for Renewal 


Assistance; and the Regional Area Coordinator for the District 
of Columbia. 
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As will appear, there was significant citizen participation N 
| ) 
prior, during, and after the City Council's approval of the 


Second Action Year Plan. That participation continues. Appel- 


lants' subsequent request for access to HUD "data and records" 


was denied for lack of specificity and because the matter cass Pad 
| yy) 


then in litigation. Consequently, there is no substance to Ww? 
appellants’ charge in this case that the Secretary, HUD, did. be 
not grant appellants a hearing prior to the funding Soe 
Nor need the Secretary make independent determinations, 
concerning all features of the plan, at the time City Council 
action is certified to him, regarding the need for public acquisi- 
tion; consonance of the plan with the workable seorseems or 
rehabilitation as an alternative. As explained in our Statement, 
Supra, p. 6, this project is part of the NDP. The HUD funding 
allocation order of July 1970 (Fed. Ex. J-15) aia not signify 
HUD determination that the plan then satisfied all legal require- 
ments requisite for the execution of a funding contract. Satis- 
faction is promoted and assured by the technical reviews which 
follow that order and by supervision which continues through 
each year's plan, including acquisition and later redevelopment. 
We know of no determination (which is a condition precedent for 
the HUD-RLA contract of November 18, 1970, funding the plan, 
Fed. Ex. C) which was not timely made by HUD. : 


B/ See Fed. Ex. J-2 through J-6, J- = through 3-143 App. 10, 
Finding 10; App. 11, Finding’ 17 


Concerning the rehabilitation finding, the basic urban 
renewal statute of 1949 was amended by Section 307 of the Housing 
Act of 1964, 78 Stat. 787, 42 U.S.C. sec. 1460(c), supra, to re- 
quire determination "that the objectives of the urban renewal 
plan would not be achieved through rehabilitation of the project 
area. “hy 
Ave Nie ceauized rehabilitation finding was timely made 
prior to the execution of the funding contract on November 18, 
1970. 

Federal Exhibit J-19, dated November 10, 1970, is a 
memorandum from the Associate General Counsel for Urban Develop- 
ment to the Regional (Philadelphia) Administrator. The memoran- 
dum recites: "As you know, the finding required by Section 307 
of the Housing Act of 1964, i.e., that the objectives of the 
urban renewal plan could not be achieved through rehabilitation 
of the project area, has been made by HUD." 

Further, Federal Exhibit J-20, dated December 18, 1970, 


which is a memorandum from the Regional Administrator to HUD, 


| states: "While the above Form HUD-6341 was not prepared and 


signed at the time of approval of the Washington Neighborhood 


Development Program (June 30, 1970), this was merely an oversight 


13/ Section 307 focuses on the objectives of the plan and the 
“area; it does not relate to the "rehabitability" of a par- 
ticular building or buildings, either privately or publicly 
owned. Virtually any building can be renovated if economic con- 
siderations are not important. Redevelopment need not proceed 
on a structure-by-structure basis. Berman v. Parker, 348 U.S. 


26, 34-35 (1954). 
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and, in my judgment, does not adversely affect the positive 
determinations which were made several weeks later. The 
statute, which requires that a finding be made by HUD prior 
to entering into a contract, was satisfied." : 

Federal Exhibit J-20 contained a memorandum, dated 
July 13, 1970, of the Regional Project and Engineering Branch, 
which stated (Fed. Ex. J-20, p. 7): "We were able to make 307 
findings on the Downtown and Shaw Areas from the material in- 
cluded in Code ND 402." As this exhibit of acord plainly 
shows, a substantial analysis of these problems was carried 
out over a period of 10 years, the details of which are not 
fully set forth in the record. However, the specific number 
of buildings to be cleared (74) is set forth, together with 
the specific reasons for 45 of that number, i.e., substandard |; 
structures and blighting influences. The remaining 29 were 
grouped as "In order to achieve project objectives” (p. 12 
of ND 402). There follows a more detailed statement of the | 
particularities of each category. All of this, together with 
the availability of the more detailed analysis, was before the 
administrative official who made the finding of necessity. 
This exhibit was a part of the record and considered by the 


district court. -As we noted in the introduction to this por- 


tion of the brief (supra, p. 16), taking into account the 


limited nature of this appeal and the order appealed from, 
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the record more than adequately supports the findings of the 
district court (App. 10, Finding 10; App. 11, Finding 17; 
App. 12, Finding 19), and its initial determination that 


appellants have not shown the likelihood of success on the 


2. Statutory provisions for a site and use 
plan are satisfied, 5 D.C. Code (1967 ed.) sec. 705(b) (2), 


Supra, provides that the redevelopment plan of the project 
1 


merits, 


' area "shall contain a site and use plan,” _ showing "the 
approximate locations and extents of the land uses proposed," 
and that the "plan shall contain specifications of standards 
of population density and building intensity." Appellants 
argue that RLA is proceeding without a "site and use" plan 
and thus without a valid approval. 

There are two answers, First, the contents of the 
Downtown Plan Satisfy the statutory provisions, at least at 
this stage of the NDP. Maps 2 and 3 of the Downtown Plan 
specify land uses on a block-by-block basis by classification 
of permitted uses, a street plan, and traffic circulation (see 
Downtown Plan, secs. 420.00-434.49, 410.20, 435.00-436.00). 
The specifications of standards of population density and 


building density are found in the zoning regulations and in 


Se 
14/ Appellants inexplicably refer to a "site and reuse" plan 
Bre 21-22). That is not the language of the statute 
involved. 
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the Downtown Plan itself (secs. 420.00-425.00, 430.00-434.49). 
The requirements of 5 D.C. Code (1967 ed.) sec. 705(b)(2) are 
thus ee 

Second, no site and use plan is required. 5 D.C. 
Code (1967 ed., Supp. III 1970) sec. 719a, su ra, was subse- 
quently enacted to permit District of Columbia participation 
in NDP renewal, "Notwithstanding any requirement or condition 
to the contrary in section 5-705 or 5-717a or in any other 
provision of law * * *," Charged with the Roniiscrarton of 
the NDP, HUD has found that the Downtown Plan mp aoens to the 
federal statutes and HUD rules and regulations. 

There is, consequently, no validity to appellants' 
"Site and use" argument and no likelihood of appellants' suc- 


cess thereon. 


3. There was citizen participation prior to and 


after approval of the Second Action Year Plan. The district | 
court was apprised of noteworthy citizen participation, per- 
taining to the plan, at all relevant times. : S 
Federal Exhibit A collects correspondence and record 
of contacts with downtown owners and tenants, beginning as early 


as December 1969. It includes copies of information booklets 


15/ Detailed land disposition is not yet spectricd or authorized 
for the obvious reason that this is a Neighborhood Develop- 
ment Program, which proceeds in annual increments. 
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and an invitation to NCPC's information briefing prior to the 


public hearing in May 1970. Representatives of appellants pre- 
sented their views to NCPC on April 2, 1970 (Fed. Ex. D), and 
to NCPC's Urban Renewal and Housing Committee on May 5, 1970 
(Fed. Ex. G, H). Federal Exhibit L is a further collection of 
appellants' views and continuing communications between appel- 
lants and some of the appellees, 

The transcript of the City Council hearings in June 
1970 was filed in the district court and demonstrated extensive 
community participation and continuing RLA efforts in that re- 
gard, as well as business relocation schedules and assistance 
programs (Fed. Ex. M). The witness list included the Steering 
Committee for Downtown Small Business (Messrs. William Nichols, 
Bruce Blake, Simon Kreiger, Bert Bromwell); Mr. George Frain, 
Secretary, Steering Committee, BASYAP; Mr. David Southerland; 
Mr. Nick Adams ; and Mr. George Karafas, Beef-Feeders Restaurant, 
As the district court found, "about 190 pages of a total of 371 
pages [of the transcript of City Council hearings] are devoted 
to the testimony of opponents to the modifications to the Down- 
town plan adopted by NCPC. The witness list included at least 
15 persons who were apparently BASYAP members or officers at 
the time of the hearing" (App. 10, Finding 12), Moreover, 
appellants" own witnesses testified to contacts and Opportuni- 
ties to participate in the urban renewal process (App. 40, 45-50, 


53-57, 85-86, 90-92). 
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The transparency of appellants' claim, in the district 
court as well as in this Court (Br. 19-20), of "no opportunity 
for involvement in any form," was and is evident. The findings 
are amply supported and show no likelihood of appellants' suc- 
cess on the question of citizen participation (App. 8-10, Find 


ings 6, 7, 8, 9, 10, 11). 


4. The condemnation court affords an adequate 
forum for testing the validity of the applicable ‘statutes and 
regulations and compliance therewith. The City Council's resolu- 


tion of June 1970, approving the Second Action Year Plan, recited, 
inter alia, that "it is desirable and in the public interest that 
* * * [RLA] continue to carry out the Program" and that the ac- 
quisition for clearance and redevelopment of the areas designated 
is necessary (Fed. Ex. B). We have already shown, the propriety 
of all actions of the federal appellees and believe City Council 
action is unassailable. It is therefore maintained that appel- 


lants' questions (raised in the amended complaint, but not pressed 


below, regarding the preliminary injunction) concerning the neces- 


sity for the taking, public purpose, due process, etc., are 
patently groundless, and also show unlikelihood of success on 
the merits. 

Since legislative determinations (necessity and desir- 


ability of a taking and the quantity and character of the land 


16/ 
to be taken) are not properly subject to judicial scrutiny, 


appellants’ amended complaint attacking such determinations 
could not support a showing of likelihood of success on the 
merits. 

If other allegations be regarded as judicially cog- 
nizable (whether the use is public or whether the taking is 
validly authorized), they, too, did not support a preliminary 
injunction. Such questions are more appropriately considered 
in the condemnation court. See Maiatico v. United States, 112 
U.S.App.D.C. 295, 302 F.2d 880 (1962); Rule 71A(e), F.R.Civ.P. 

In other words, as to these acquisition questions, 
appellants have an adequate remedy at law. 

C. Appellants failed to show that they would suffer 

_ irreparable injury. Appellants' repeated assertions (Br. 6-7, 
| 16-17)--that 12 properties, owned by others not parties to this 


action who may elect to sell to RLA, will deteriorate or be 


| demolished, to appellants' detriment--do not support a showing 


| of irreparable harm. The district court was advised and found 
that RKAwill not seek vacation of properties it acquires until 


1972 at the earliest; that vacated properties will be available 


16/ Berman v. Parker, 348 U.S. 26, 35-36 (1954); Shoemaker v. 
~ United States, 147 U.S. 282, 298 (1893). See the discus- 
sion and authorities collected in United States v. 2,606.84 

2d 1286 (C.A. 5, 


Acres in Tarrant County, Tex. (Richardson), 432 F. 
1970). 


for temporary relocation sites; and that there is presently no 


schedule for demolition, except possibly the Jordan building 
(federal appellees' memo. in opposition to motion for prelimi- 
nary injunction, p. 2; Brinmer Affidavit, Dec. 16, 1970, pp. 
1-4; Brimmer Affidavit, Dec. 22, 1970, p. 2; App. 12-13, 
Finding 20). Appellants made no showing to the sehen 

Concerning appellants’ claim of accelerating deteriora- 
tion (Br. 6-7, 11-12, 16-17), it is relevant to consider two 
matters. First, the project area is changing, and will change, 
regardless of RLA actions. WMATA has acquired naa. AS acquiring 
properties contiguous to the action areas involved here for the 
METRO system and that project has resulted in vacation of prop- 
erties, demolition of structures, traffic rerouting, etc. (App., 
13, Finding 21.) If£ anything, enjoining RLA will promote area ¢ 
deterioration by precluding RLA's coordinated efforts to procee 
with the renewal plan as the METRO project progresses. Appel- 
lants are silent on this matter. | 

Second, we believe this case can be decided on the 


merits by the district court before appellants are affected and 


without enjoining "any and all" of RLA's proposed actions. 


$$$ 
17/ There are potentially 170 distinct interests in the areas 
~ involved in contrast to the 57 individuals who’ do not all 
have separate and distinct interests and who have signed a 
Son urging postponement of any acquisitions (Br. 7 and 
note ° : 


Again, this Court remanded this case for development of a rec- 
ord and decision on the merits. The federal appellees are 
attempting to comply with that directive and to achieve that 


result. 


D. There is no substantial basis for appellants' 
complaint that they have been hindered in showing entitlement 
to_a preliminary injunction. The district court did not err 
in quashing subpoenas served on RLA's NDP Operations Director 
or a City Councilman. Appellants were not thereby prevented 
from developing its site-and-use position or any other posi- 
tion (Br. 11-14, 21-22). It is clear from the above discussion 


that statutory provisions for a site and use plan are satisfied. 


| are readily available to appellants (Tr. 4, 36; Dec. 22, 1970). 


The documents appellants referred to are public documents and 


‘| Appellants recite no other efforts to obtain these public docu- 


| ments. Their lack of effort should not be rewarded. Appellants' 
“subpoenas were unnecessary. 

Appellants’ attempt to subpoena the Secretary, HUD, 
was equally unnecessary on the rehabilitation question, which 
has been previously answered. The district court did not rule 
that a subpoena on the Secretary (or his designee) would be 


denied in later proceedings. 
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Exclusion of appellants' witness, Mr. Robert Schwartz, 


was not error. He was offered as an expert and would have tes- 
tified to deterioration of the areas resulting from RLA's pro- 
posed actions. The district court examined his qualifications 
and ruled that he had insufficient experience to qualify as an 
expert (App. 70-71). He was not a licensed architect ora 
registered planner, and had only a few years urban renewal 
experience, had never worked for an urban renewal agency, had | 
worked for an architect in Cincinnati who had an urban renewal | 
contract, and neither he nor his present employer is performing 
urban renewal work in the District of Columbia. (App. 63-71.) 
Whether a witness is qualified to testify on a par- 
ticular subject is for the trial judge in his discretion to 
decide. Sher v. DeHaven, 91 U.S.App.D.C. 257, 199 F.2d 777 
(1952), cert. den., 345 U.S. 936. At best, this testimony 
would have been slight evidence of irreparable harm and the 
district court based its ruling on "weight." Also, since there 
was other, similar testimony on this precise subject (App. 39-40, 
58, 60-61, 88-90) ~~ as well as extensive written and oral argu- 
ment, and nothing to indicate that the district court was unable 


to assess the thrust and force of the argument because of the 


i 
18/ Indeed, opposing counsel advised the court (App. 62): "We 

do have seven or eight BASYAP people who would testify, I'm 
sure, similar to Mr. Glaros; I feel the testimony would be cumu- 
lative." 


exclusion, in determining whether the preliminary injunction 
should be granted or denied, the ruling is not plainly wrong. 
Of course, the district court's findings and conciusions are 
formally his and must stand since supported by evidence, even 
though they were proposed by a party (App. 6-15). United 
States v. El Paso Gas Co., 376 U.S. 651, 656 (1964). 

Appellants’ attempt to have these rulings converted 
to reversible error under these circumstances, on a motion for 
preliminary injunction, should be rejected. 

CONCLUSION 


For, the foregoing reasons, the denial of a preliminary 


injunction should be affirmed, and this Court's stay order should 


be immediately vacated. At the very least, willing owners and 
tenants should be permitted to consummate acquisition transactions 
with RLA. 

Respectfully submitted, 


SHIRO KASHIWA, 
Assistant Attorney General. 


THOMAS A, FLANNERY, 
United States Attorney, 
Washington, D. C. 75001. 
NATHAN DODELL, 
Assistant United States Attorney, 
Washington, D. C. 20001. 
EDMUND B. CLARK, 
RAYMOND N. ZAGONE, 


Attorneys, Department of Justice, 
FEBRUARY 1971 Washington, D. C. 20530. 
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ATTACHMENT 


IN THE UNITED STATES DISTRICT COURT_,. 
FOR THE DISTRICT OF COLUMBIA 


BASYAP, INC., et al., 
Plaintiffs 


ve. 


DISTRICT OF COLUMBIA 
REDEVELOPMENT LAND AGENCY, et al., 


edd 


Defendants. 


AFFIDAVIT OF LOUIS G. ETELSON 
DISTRICT OF COLUMBIA, ss: 
(1) I, LOUIS G, ETELSON, am the Business Relocation officer for the 
District of Columbia Redevelopment Land Agency. 


(2) I am responsible for business relocation for the Downtown Urban 


Renewal Area. 
(3) In the course of carrying out this responsibility, I or my staff 
have given information regarding relocation assistance to the following 
businesses at their request: | 

Lyn-Art Jewel and Gift Shop 1115 G Street,, N. Ww. 

S. J. Meeks Son, Inc. 622 G Street, NeW. 

American Fur Co., Inc. 625 F Street, N. W. 

Capitol Furs 1208 G Street, x, W. 

Columbia Stores Company 1107 G Street, N. W. 

Jordan's 1239 G Street, N. W. 
(4) Both Capitol Furs and Jordan's are presently relocating. Those 
businesses should be eligible for relocation assistance payments. I 
expect them to make claims for such payments. | 
(5) S. J. Meeks Son, Inc., American Fur Co., Inc., and Columbia Stores 


Company have indicated that they are presently considering particular 
sites for relocation. 


e 


Subscribed and sworn to before me this Se) day gece —» 


1971. 
My Commicsion Expires July 31, 1973 


My Comnission expires 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BASYAP, INC.,et al., 
Plaintiffs 
v. 
DISTRICT OF COLUMBIA 
REDEVELOPMENT LAND AGENCY, et al., 


Defendants 


AFFIDAVIT OF CHARLES KOTZIN 


DISTRICT OF COLUMBIA, ss: 

I, CHARLES KOTZIN, being duly sworn, depose and state 
as follows: 

1. I am the owner of property at 716 - llth Street, 
N.W. | This property is designated for acquisition under the 
Second Action Year. 

2. When I first learned my property was to be acquired 
in the Spring of 1970, I asked representatives of RLA about 
their tentative acquisition schedule. I was informed RLA 
planned to acquire my property before the end of the year. 
Mr. Clark, the Chief of RLA's Acquisition Division, recently 
advised me that RLA was prepared to make me an offer. 

3. In reliance upon RLA's acquisition of my property 


by the end of the year, I bought a new store at Tyson's Corner 


Center costing in excess of $100,000. I started operations in 


my new store on November 1, 1970. 
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4. My new store was financed by two notes, one, in the 
amount of $69,967.26, was due January 15, 1971, ante other 
for the balance of the purchase price will come due February 
19, 1971. The holder of the first note has agreed to extend 
the note up to 60 days if I am able to reduce the principal by 
50%; I have no assurance that I will be able to Bortow enough 
to meet the holder's terms for extension. An alternative to 
the 50% reduction in principal is to agree to pay the principal 
over 5 years with a heavy prepayment penalty and ata very high 
rate of interest. The latter alternative would be economically 
disadvantageous to my interests, if I am compelled to accept it. 
If the acquisition of my property by RLA is not consummated and 
if I am unable to obtain an extension on my second note without 
reduction of principal, I will be in a totally unteriable posi- 
tion when the second note becomes due. 

5. Furthermore, the notes bear interest at a rate of 
8 to 8 1/2%. Consequently even if the term is extended, each 


day of delay in the acquisition of my downtown property by RLA 


compels me to pay an additional day's interest. 


As tf 


Subscribed and sworn to before me this 19" day of 


. 


SA nS ak Ween 


. a “ - ~ are 
My Commission expires Rae ae eee een 


2 ere eo 


Notary Public, D.c. 


STATE OF INDIANA ) 
)SS: AFFIDAVIT 
COUNTY OF MARION) 

GERALD M, CARRIER, being first duly sworn upon oath, 
deposes and says that he is Executive Secretary of the Arthur Jordan 
Foundation, that the Arthur Jordan Foundation is the owner of certain 
real estate located in Washington, D. C. being Lot 808 in Square 288, 
commonly known as 1239G Street, North West, Washington, D. Cas 
that on or about July 22, 1970, the Redevelopment Land Agency confirmed 
to the Foundation that this property would be purchased by the Redevelopment 
Land Agency, that thereafter negotiations were initiated to determine the 
price which said Redevelopment Land Agency was willing to pay, that 
because of the impending purchase by the Redevelopment Land Agency 
which the Foundation believed was to take place in December, 1970, or 
January, 1971, the Foundation was unable to enter into any lease of the 
property and as a result the property is now vacant, that said purchase 
is now delayed by a temporary restraining order that is doing irreparable 
damages to the Foundation for the following reasons; 


1, .The Foundation is deprived of rental income from the property, 


2. In the alternative the Foundation is deprived of income from the 
sales price of the property, and 


3. The Foundation is informed and believes that if the funds 


appropriated for this redevelopment project are not utilized by June 30, 


1971, the appropriation will lapse and unless the Department of Housing 


and Urban Development were to determine to grant new funds the Foundation 
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will be damaged by loss of both income and the loss of a sale; for the 


property. i 


Further affiant saith not. 


Sen i eee ho 


GERALD M, CARRIER 


STATE OF INDIANA ) 
)SS: 
COUNTY OF MARION) ! 


Subscribed and sworn to before me, a Notary Public:in and for 


said County and State, on this the 7 tlaay of February, 1971} 


——¥} 


My Commission Expires: 


Gori 2.2973 


This instrument prepared b 
David E. Schnorr \ 
600 Union Federal Building 
Indianapolis, Indiana, 46204 
636-6451 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
BASYAP, INC., et al., 
Plaintiffs 
Vv. 


DISTRICT OF COLUMBIA 
REDEVELOPMENT LAND AGENCY, et al., 


vweyeveveveveanvseaeaeeea 


Defendants 


AFFIDAVIT OF FEARSON S. MEEKS 


DISTRICT OF COLUMBIA, SS: 

I, FEARSON S. MEEKS, being duly sworn, depose and state as follows: 

1. I, for the last thirty-five years, have been either owner or President of 
S. J. Meeks' Son, Inc. The firm has occupied the premises 622-624 G Street, N. W., 
Washington, D. iC., for ninety-nine years. The Meeks family has owned the real estate 
during the total period and rents six unimproved lots adjacent for parking, storage 
and other business purposes. These properties, it is believed, are designated for 
acquisition by RLA under the Second Action Year Plan. 

2. The Company can no longer effectively conduct business in its present 
location. METRO construction has blocked clear access to our property for two months 
and it is very difficult to move trucks in and out for servicing and for mounting of 
equipment. Accordingly, the Company has made plans to relocate to a new site. The 
purchase of the new facility is predicated upon RLA's acquisition of our property 
and relocation assistance. We have deposited $10,000 on a real estate sales contract 
containing an option to purchase for immediate occupancy a new facility costing 
approximately $180,000 located at 12200 Nebel Drive, Rockville, Maryland. The option 
expires in March 1971, at which time the deposit will be refunded if our Company has 
not been notified by RLA that negotiations will be started by that government agency 
to obtain our G Street property. 


3. Further, our location at the present time is subject to third parties 


parking illegally and locking their cars on our property or on the sidewalk, apparently 


while conducting business in the Potomac Building located directly across the street 
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at 613 G Street. This building is occupied by various District Government offices. 
However, it is believed that the situation will worsen since the new Superior Court 
for the District of Columbia opened in the Potomac Building on February lst, which 
naturally will cause a greater influx of people into the neighborhood. The fore- 
going situation also interrupts our employees in the performance of their various 
duties in moving trucks and equipment within and to the premises, and customers who 


formerly conducted business at our premises have hesitated to come to the premises 


due to the constant confusion on G Street. 

4. The disruption of our business has made it unattractive to our employees, 
and has seriously increased the turnover of employees while discouraging new employees 
from accepting employment. We now need to advertise to fill vacances although our 
Company never needed to do so before. Even with constant advertising, we are unable 
to fill our requirements. Our employees number approximately ewenty people, but we 
are unable to get our full complement of plant employees to carry on our business. 

5. Finally, this interruption caused by the subway activities has caused a 
serious loss of patronage to the Company. The Company specializes in truck bodies 
and truck equipment and due to the delays and the inefficiency Ceased by the build- 
ing of the subway there has been a loss of business in that many customers are now 


taking their work elsewhere, resulting in a large profit loss. 


SS eZ 
Ne Scop) Ae 


Fearson S. Meeks | 


Subscribed and sworn to before me this Bred - day of February, 1971. 


My commission expires My Gyanicctos £774, 9.7 


: Vie ¢ 
Notary Public, D 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BASYAP, INC., et al., 
Plaintiffs 
Vv. 
DISTRICT OF COLUMBIA 


REDEVELOPMENT LAND AGENCY, et al., 


wee ee Se eS VS UV 


Defendants 
AFFIDAVIT OF RICARDO WILSON 
DISTRICT OF COLUMBIA, ss: 

I, ,RICARDO WILSON, being duly sworn, depose and state 
as follows: 

1. I ama tenant of property at 603 F Street, N.W., and 
Operate my business, Ricardo's Tailoring, at that address. 
This property is designated for acquisition under the Second 
Action Year. 

2. Recently my volume of business has substantially 
fallen off. I can no longer afford to pay the rent at this 
location and have had to use personal savings to keep the 
business in operation. I attribute this loss of business 
to three factors: a) The traffic congestion and general 
disruption caused by METRO construction; b) The lack of 
short-term parking for my customers; and c) The reluctance 
of my customers to come downtown due to the crime problem. 

3. Because of this loss of business, I urgently desire 
to relocate my business immediately to a more favorable 
location. Acquisition by the RLA of 603 F Street, N.W. 
would permit mé to relocate. The delay in such acquisition 
is therefore causing substantial harm to my business and 


its chances for success in future years. 


a and sworn to before me this got day of 
th fae // a 
My Commission expires Z/- Z Z —= 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BASYAP, INCo, et al., 
Plaintiffs 
Ve 
DISTRICT OF COLUMBIA 
REDEVELOPMENT LAND AGENCY, et al. 


» 


we eS eS SOU UU 


Defendants 
AFFIDAVIT OF DALE DUVALL 
DISTRICT OF COLUMBIA, ss: 

I, DALE DUVALL, being duly sworn, depose and state as 
follows: 

1. I am the owner (in partnership) of the property located 
at 720 and 722 llth Street, NeW. It is my understanding that this 
property is designated for acquisition by the District of Columbia 
Redevelopment Land Agency (RLA) under the Second Action Year. 

2. I am desirous of selling this property to the RLA, 
in accordance with law and subject to negotiation. The current 
delay in acquisition of such property by the RLA is denying me 
the present opportunity to negotiage such sale and to favorably 
reinvest the proceeds from such sale if consummated, 

3. Also, the unsettled circumstances of the pending 
acquisition have complicated and made diffucult the long term 


leasing of space in the building. 


Subscribed and sworn to before me thisS Lzt- day of 


Keb MELO): 


x P Commisaion Expires Nov. 14, 1972 H 
My Commission expires we Le 


a) | 


Some LA 
tary Public, Distri £ 
Columbia jonorH L. Y 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BASYAP, INC., et al., 


Ly 
ST 


Plaintiffs 


ve 


DISTRICT OF COLUMBIA 
REDEVELOPMENT LAND AGENCY, et al., 


Defendants 


AFFIDAVIT OF SIDNEY J. BROWN 
—— tht BROWN 


DISTRICT OF COLUMBIA, SS.: 

I, SIDNEY J. BROWN, being duly sworn, depose and state 
as follows: 

1. I am the owner, together with my wife, as joint tenants 
of premises situated at 629 F Street, N. W. About one year 
ago it was announced that this Property would be taken by the 
Redevelopment Land Agency in order to improve the area adjoin- 
ing the subway station being built at the corner of 7th and 
G Streets. 

2. We have been losing rent at the rate of about $1,000 
a month, which we previously received from a half a dozen 
different tenants. All of these tenants moved out during the 
period in which we have been negotiating with RLA for the sale 
of our property. 

3. Aside from that we are heating and maintaining a build- 
ing where we use only one floor and the other two floors are 
vacant. This, of course, is very costly to us. 

4. But what is even more important than all of the other 
considerations is the fact that we have been unable to operate 
@ normal business in this location ever since the riots took 


place, and particularly since construction of the subway started. 
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First of all, we cannot hire competent help. They just will 
not come into this neighborhood. As a matter of fact, some of 
them promise that they will come to work and then they don't 
show up when they realize what the neighborhood is like. At 
first being opposite the Hecht Company seems to be an acceptable 
location. However, when the prospective employees take @ second 
look at the area, including the rundown looking stores in the 
area and realize that 7th Street is where the riots were; then 
see the streets torn up, making it very difficult to get to 
the six parking places which we provide in back of our building 
for the employees, they just won't take our job. I have been 
without a regular secretary now for a year. 

5- An additional problem that has been caused by the 
subway construction is the lack of parking places. For one 
thing, it is impossible to get into the parking lots because 
the construction people are always blocking them. what happens 
is a business like Webster's Plumbing with 40 trucks who have 
been parking on the streets all of a sudden are parking in the 
alleys and we have been unable to get to the rear of our prop- 
erty where we have six parking spaces. It isn't just a matter 
of cost of parking. We just are not able to get to work. 

6. We are involved in the development of shopping centers 
and the handling of properties involving millions of dollars 
and the tremendous loss that occurs to us, because of our 
inability to operate in this area due to the apprehension on 
the part of employees and the people we do business with re- 


sulting from the rioting and the terrible disturbance and 


impassibility of streets caused by the subway construction, 


should be minimized by allowing the RLA to complete its 


announced intent. 


7. We will expect the Redevelopment Land Agency not only 
to pay us the fair market value of our property, but also to 
reimburse us the loss which we have suffered due to the delay 
in taking, causing the tenants to leave and interfering with 


the conduct of our business. 


Subscribed and sworn to before me this — Prey of 
197. ; 
Pot ee : a 
ission expires Privette F/ YY JEZk = 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BASYAP, INC., et al., 


te 


wee eee SUV SU 


Plaintiffs 
Vv. 
DISTRICT OF COLUMBIA 
REDEVELOPMENT LAND AGENCY, et al., 


Defendants 


AFFIDAVIT OF ALEXANDER POULOS 


DISTRICT OF COLUMBIA, SS.: 

I, ALEXANDER POULOS, being duly sworn, depose and istate 
as follows: 

1. I am the owner of Counes Restaurant, a restaurant 
operated in a building located at 637 F Street, N. W. under a 
lease which expires June, 1975. The property is designated 
for acquisition in the Second Action Year. 

2. The terms and conditions of the lease require the 
tenant to maintain the interior and exterior of the building. 
The roof must be repaired this summer because it is in dis- 
repair and the ceiling on the con floor is falling in. | Two 
years ago, I received an estimate of $1,800 to peform the work. 
I have tried to avoid this expense by short term, interim re- 


pairs but by this summer I believe I will not have any choice 
| 


but to repair the entire roof. 


3. The landlord by letter of January 8, 1971 has requested 


that I make certain fire prevention repairs which I believe 
will cost me in excess of $500 according to an estimate which 
I have received. I do not believe my lease compels me to make 
these repairs. Neverthelegs, I may still find it in my. ,interest 
to, satisfy his request. 

4. If RLA acquires the property in which I ama tenant, 
my lease will be terminated, and I can sign a use and COSHPEDCY, 


agreement with RLA. Under such an agreement, RLA will maintain 
! 


the property, and I will not be required to repair the roof 


or take the fire prevention measures at my own expense. 
5. Furthermore, because I will not be bound by my present 
lease, I can plan ahead and select the most advantageous time 


to relocate. 


PUBLIC/“D.C. 


STATE OF MARYLAND 


) SS: 


Mentgomery County 


On this 19th day of January, 1971, personally appeared befere 
the undersigned Netary Putlie in and fer the State ef Maryland OTIS 
BEALL KENT, personally well known to hin, who, being by him first 
duly sworn, deposed and said: 

I purchased the properties loeally identified as Nos. 1219-1221 
G Street, N.W., in the City of Washington, D.C. late in 1963 or 
early in 1964, for an all-cash price of $320,000. 00. 

In 1965 both buildings were long-term leased to Mr. Vincent 
Melzac, owner and operator of a chain of girls'schools widely adver- 
tised as the Cinderella Schools, for $25,000.00 per annum, in addition 
to which amount he paid local taxes on the properties of $4,842.80 in 
1964, increased by re-evaluation to $6,046.24 in 1970, with an in- 
dicated prospect that the latter assessment will een be substan- 
tially increased. 

In the meantime, latter mentioned tenant had expended an amount 
approximating $100,000.00 in reconditioning and modernizing the build- 
ings; thereby increasing their cost-value to a total of $420,000.00. 
Por reasons which need not be particularized Mr. Melzac abandoned his 
lease in June of 1970. 

In July of the latter year, approximately one-third of the first 
floor area of both buildings was leased directly, month-by-month, to 
the Record Shop, on a net rental baisis of $930.00 per month; and the 
remainders of the first floors of both buildings were shortly there- 
after leased to a dress shop at a month-to-month rental of $1,000.00. 

In briefs; solely as a result of Governmental action the gross 
rental presently realized by the affiant has been reduced fren a 
total, including prepaid taxes, ef more than $31 7000.00, to a gress 
rental ef $23,160.00, out of which he is now paying total real estate 
taxes of mere than $6,000.00 per annum, reflecting a net income less 
of approximately $8,000.00 per annua. 

‘It now appeara from recent overtures by would-be tenants of both 
buildings that they might be rented for a net return of perhaps as 
much as $40,000.00; but because of the impending preerption of the 
properties by the Redevelopment Land Agency I have been unable to 


- 50 - 


consummate a required long-term lease, and have therefore rejected 
all said overtures. 

In summation, it may be factually noted that the affiant has 
under advisment a presently available and intended purchase of a 
shopping center in Virginia, at a total cost of approximately 
$2,000,000.00, with a prospectively realizable net rental of more 
than $200,000.00 per annum, which may be lost to him unless con- 
summated within the nearly immediate future; and it is for that 
reason of vital importance to him that the issues herein presented 
may be resolved at the earliest moment consistent with the objectives 
inducing the aforesaid preemption of the subject properties. 


WHEREFORE, it is respectfully submitted that the price to be 
paid by the Redevelopment Land Agency, upon a favorable termination 
of the pending litigation, should be not less than $500,000.00, 

- conditioned upon an early if not immediate realization of said 
purchase price. 


ht Bratt Fong 


Otie Beall Kent 


Subscribed and eworn to before me, a Notary Public in and for 
the State of Maryland, this 19th day of January, 1971. 


g eee Z es 


e e 
My Commission Expires July 1, 1974 


IN THE UNITED STATES DISTRICT couRT | 
FOR THE DISTRICT OF COLUMBIA 
BASYAP, INC., et al., 
Plaintiffs 
Ve 
DISTRICT OF COLUMBIA 
REDEVELOPMENT LAND AGENCY, et al., 
Defendants 
) 
AFFIDAVIT OF ANGELO A. PUGLISI 
DISTRICT OF COLUMBIA, SS.: 

ANGELO A. PUGLISI, being first @uly sworn upon oath, deposes and 
states as follows: 

1. I am the general partner of 623 F Street Limited Partnership 
which is the owner of premises 623 F Street, N. W., Washington, Dennis 
which property was designated for acquisition by RLA under the Second 
Action Year. This property consists of 2,712 square feet of land improved 
by a small four story building whose main tenant is a retail business 
situate on the first floor. A small law firm is a tenant of the second 
floor and there is a rental apartment above that with a small! garage to 


the rear of the property. 


2. Since about September, 1970, I have repeatedly requested RLA 


to expedite the acquisition of the property. RLA advised me last fall 


that it expected to make an offer either before the first of the year of 


shortly thereafter. I believe RLA has received price concurrence and is 


now authorized to make an offer for the property. 

3. After the property had been designated for acquisition by the 
RLA the major tenant, the retail merchant on the first floor, moved out 
and it has been difficult to obtain a replacement tenant at fair and 


reasonable rental terms. That tenant has now refused to pay rent. Your 


affiant feels it is impossible to obtain a good interim tenant at a fair 
and reasonable rental to sufficiently meet fixed costs because of the 
proposed taking by RLA. 

4. Under the freeze order issued by the Mayor, an owner cannot 


substantially improve or make major repairs on a property designated for 


" acquisition. The property would benefit from certain repairs and 


improvements. The present delay of acquisition of this property will 
cause deterioration. 

5- Because of the prior negotiations between your affiant and the 
RLA, the limited partnership fully relied upon acquisition by RLA during 
January 1971 and fully expected to receive funds as a result thereof. The 
limited partnership planned to use said funds for other investment 


Opportunities which it is now prevented from doing. 


Subscribed and sworn to before me this 
Sean ile, , 1971. 


My commisS$ion expires 


; -}/ 
NOTARY PUBLIC, D. C. 


MINOT, DE BLOIS & MADDISON, iNC. 


REAL ESTATE 
INVESTMENT ano FIDUCIARY MANAGEMENT 


GEORGE HOWLAND 294 WASHINGTON STREET 
aeee 

CORAROMIRIOTLOMOR BOSTON, MASSACHUSETTS 02108 
= 


CC PRESIOENT i 
GEORGE GLAZEBROOK.IR (617) S42-S9!0 i PLEASE REPLY TO 


crorce macovese Ov, JR ' P.O. BOX 1135 
VEJOY, 1 
Vice PRESIOENT BOSTON, MASS. 02103 


MOSES WILLIAMS. 
VICE PRESIOENT 


PAULTINORTON January 26, 19 71 


Mr. & P. Clark, Acting Director 

Downtown Renewal Program 

District of Columbia Redevelopment Land Agency 
1325 G Street, N. W. 
Washington, D. C. 20005 


Dear Mr. Clark: 


We act as independent contractor and property 
manager for Real Estate Investment Trust of America, 
owner of the property at 1235-37 G Street, N. W. We 
understand that the Court of Appeals has issued an order 
indefinitely staying downtown land acquisitions in the 
Second Year Neighborhood Development Program. 

You will recall that we wrote youjon Aug— 
ust 12, 1970, requesting early acquisition of our prop- 
erty. In reliance on early acquisition, we: ‘have made 
commitments for the use of the proceeds of the sale and 
will be inconvenienced by any delay. An additional hard- 
ship that will be caused by delay arises from the costs 
of compliance with the various orders in regard to the 
proposed construction of the subway system. 


We will appreciate every effort on your be- 
half for an early resolution of the matter. 


Very truly Se 


N 
Cee cea 4 2 
George M. Lovejoy, Jr. 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 71-1001 


BASYAP, INC., etal., 
Appellants, 
v. 


DISTRICT OF COLUMBIA 
REDEVELOPMENT LAND AGENCY, et al., 


Appellees. 


Appeal From The United States District Court 
For The District Of Columbia 


BRIEF FOR DISTRICT APPELLEES 


COUNTER-STATEMENT OF ISSUES.PRESENTED FOR REVIEW 
i 


1. Whether the court properly quashed a subpoena duces tecum 
ordering a member of the District of Columbia City Council to produce 
in court certain records where such records, properly authenticated, 
were already before the court and the member was not the official cus- 
todian of the records. | 

2. Whether the court properly denied the motion for a preliminary 


injunction. 


This case has been been before this Court previously as BASYAP, 
Inc., et al. v. District of Columbia Redevelopment Land Agency, et al., 
Aue oe a a ee CC YigMC Als 


No. 24,700. 


COUNTER-STATEMENT OF THE CASE 

In connection with a pending civil action brought by it in the 
United States District Court for the District of Columbia, appellant, on 
December 15, 1970, filed a motion for a preliminary injunction whereby 
it sought to enjoin one of the federal appellees (the District of Columbia 
Redevelopment Land Agency, hereinafter "RLA') ' * * * from taking 
any further steps whatsoever toward acquisition of any property in and 
toward implementation of the Downtown Part of the Second Year Action 
Plan of the District of Columbia Neighborhood Development Plan * * * " 
(A. 1, 4). A hearing thereon was scheduled for December 22, 1970 
(A. 34). 


aN complete summary of the factual background preceding the 
motion for a preliminary injunction is contained in the brief filed by the 
federal appellees in this Court on December 10, 1970, in BASYAP, Inc. ~ 


et al. v. District of Columbia Redevelopment Land Agency, et al., No. 


24,700. 


On December 21, 1970, the day prior to the scheduled hearing, 


appellant served a subpoena duces tecum upon, inter alia, Sterling 
Tucker, a member of the District of Columbia City Council, commanding 
him to appear at the hearing (A. 28). Upon motion of the District 
appellees, the subpoena was quashed (A. 93). | 

Following the pee the trial court, on December 29, 1970, 
denied the motion for : a preliminary injunction (A. 3), and, in support 
thereof, filed detailed findings of fact and conclusions of law (A. 6-14). 
The court found that appellants had failed to show that they would suffer 
irreparable harm; that appellants had demonstrated no likelihood of 
Success on the merits; that appellees would be injured by the grant of 
injunctive relief; and that a delay in downtown revitalization is not in 
the public interest (A. 14-15). : 

This appeal followed (A. 4). In connection therewith, this Court, 
on January 12, 1971, continued a stay theretofore ordered, staying 
"'* * * any and all land acquisitions by the appellee District of Columbia 
Redevelopment Land Agency under color of authority of the Downtown 
Portion of the Second Year Action Plan of the District ot Columbia 


Neighborhood Development Program until further order of this Court * * * |" 


ARGUMENT 
I 
The trial court properly quashed a subpoena 
duces tecum commanding the appearance 
of a member of the City Council at the 
hearing on the preliminary injunction. 

In connection with its motion for a preliminary injunction against 
one of the federal appellees, 2 appellant served a subpoena duces tecum 
upon a member of the District of Columbia City Council commanding his 
appearance as a witness at the hearing thereon. The subpoena was 
quashed (A. 93), and appellant now asserts that this was error (brief, 
p. 14). 

The subpoena specifically directed Councilman Sterling Tucker 
to appear at the hearing as a witness and to bring with him: 

"(a) Resolution Nos. 70-43 and 70-45 of the 
D. C. City Council dated June 25, 1970; (b) 
"Statement of Sterling Tucker, Chairman, H.U.D. 
Committee on the Urban Renewal Second Year 
Action Plans', dated June 25, 1970 - 2:00 p.m.; 
_(c) Notice of City [Council] Hearing scheduled 


for June 1, 1970 on Downtown Part of Second 
Year Action Plan." (A. 28.) 


2 Appellants sought to enjoin only RLA because that agency, alone, 
is specifically charged by statute with the responsibility for acquiring 
and assembling real property in areas of the District of Columbia in 
which redevelopment has been authorized. D. C. Code, §§ 5-704 and 
5-705 (1967). 


Although appellant's statement regarding the purpose of the sub- 


poena is not entirely clear (brief, p. 14), it appears that what it sought 
from Mr. Tucker at the hearing was that he "authenticate" or attest the 
Specified documents referred to therein, which are official publications 
or records of the District of Columbia City Council or one of its Com- 
mittees. : 

Rule 44(a) of the Federal Rules of Civil Procedure requires, 
however, that official publications and records be authenticated or at- 
tested “by the officer having legal custody" thereof. Custody in this 
context means "immediate" custody. United States v. Ansani, 138 
F. Supp. 454, 461 (N. D. Ill., 1956), aff'd. 240 F. 2d 216 (7th Cir., 
1957), cert, den. 353 U. S. 936 (1957). That person having “immediate” 
custody of the official publications and records of the City Council is the 
Secretary of that body, not an individual member thereof. It is clear, 
therefore, that the subpoena was directed to the wrong party. 

Moreover, each of the documents which appellant sought to obtain 
by subpoena from Mr. Tucker and to have authenticated was already a 
part of the record in the trial court and bears its own authentication, in 
compliance with the provisions of Rule 44 (a), Federal Rules of Appellate 
Procedure. Resolutions of the City Council, Nos. 70-43 and 70-45, 


are official publications of the Council (and therefore authentic on their 


“ 


face), and each was included in the record before the trial court, having 
been attached to appellant's amended complaint as Exhibits F and G. 
The statement of Sterling Tucker, dated June 25, 1970, is also an official 


publication of the Council (and similarly authentic on its face), anda 


copy of the statement was included in the record before the trial court, 


having been attached to appellant's amended complaint as Exhibit B. 

A true copy of the Notice of the City Council Hearing for June 1, 1970, 
and an affidavit of publication in the Evening Star newspaper on May 22nd 
and 29th, 1970, was included in the record in federal appellee's Exhibit 
B. Cf. United States v. Aluminum Co. of America, 1F. R. D. 71 

(S. D. N. Y., 1939). 

Since it is clear that (1) each of the documents sought from Mr. 
Tucker by subpoena was already before the trial court, (2) each of the 
documents bore its own authentication, and (3), in any event, Mr. Tucker 
is not the official custodian of the records sought, the trial court correctly 


rejected appellant's frivolous effort to subpoena this witness. 


0 : 
The trial court properly deni ed the motion for 
a preliminary injunction. 
a 


In denying appellant's motion for a preliminary injunction, the 


trial court concluded specifically that "a delay in downtown revitaliza- 
tion is not in the public interest" (A. 15). The court found that: 


""* * * Any delay may prevent acquisition of 
all or some of these properties [i.e., the 79 
properties to be acquired ultimately under the 
Downtown Plan] prior to June 30, the end of 
the fiscal year, at which time the annual incre- 
mental funding of the Program under the Fund- 
ing Agreement lapses. Unobligated funds re- 
vert toHUD. (A. 13.) 


"Delay in carrying out the Second Action 
Year Activities scheduled for Downtown may 
well increase their cost and is likely to frus- 
trate the purposes of the Downtown Plan as 
modified and of the Second Action Year in: co- 
ordinating the revitalization of Downtown with 
the Wao of METRO [the subway authority]. wi 
(A. 14. ! 


| 
3 Because appellant sought a preliminary injunction only against 
federal appellee RLA, the District appellees have not undertaken to brief 
fully the question of the correctness of the trial court's order denying 


the injunction. However, because the District appellees' interests in 
Sustaining the trial court's order closely parallel those of the federal 
appellees, the District appellees adopt in full the extensive arguments 
contained in the brief on the merits filed by the federal appellees. 


Without having made any substantial showing before the trial 
court and without argument in its brief addressed to this issue, appellant 
contends simply that a delay will not be detrimental to the public interest. 
It concluded merely that the delay will be insignificant, since "appellant's 
motion sought only to enjoin acquisitions of downtown property by Appellee 
DCRLA pending trial on the merits, which trial should occur in Spring 
1971" (Appellant's memo in Support of Motion, p. 13). The delay thus 
could amount to from four to six months. 

It is widely acknowledged that revitalization of downtown Wash- 
ington, D. C., has had an auspicious beginning with the start of con- 
struction on the subway, and it is imperative that the joint program of 
the District and Federal authorities to revitalize the downtown retail core 
area continue without delay. (A. 14.) As this Court knows, a thriving busi- 
ness community provides a large share of a city's jobs and contributes 
substantially tojits tax revenues. Prompt upgrading of the downtown 
area is essential if both employment and tax revenues are to be main- 
tained and if the flight of business and consumers to the suburbs is to be 


arrested. 


In its findings, the trial court emphasized the role of the Second 


Year Action Plan in helping to achieve these purposes, saying: 


" "The urban renewal process would be used 
to acquire sites in subway impact areas around 
two key stations in order to stimulate private 
investment, to realize the maximum economic 
potential of these locations and to encourage the 
use of the rapid transit system. Areas proposed 
for acquisition during the Second Year NDP in 
Downtown contain extensive amounts of blighting 
environmental conditions, -- including inadequate 
loading facilities, under utilization of properties 
and obsolete buildings, -- and substandard struc- 
tures. They constitute parts of the Downtown 
core where major private land assembly and 
building by private developers are not occurring. 


* * * | 


" 'The renewal of these new gateways to the 
Downtown Area will serve as the major econo- 
mic catalyst for revitalizing the entire Down- 
town Area and stimulating private investment. 
To insure this prospect, renewal actions should 
be coordinated directly with the construction of 
the subway system to Downtown." " (A. 13-14.) 


CQNCLUSION 
In view of the foregoing, it is respectfully submitted that the 


orders of the trial court quashing the subpoena duces tecum and denying 


the motion for a preliminary injunction are correct and in accordance 


with law and should, therefore, be affirmed. 


C. FRANCIS MURPHY, 
Acting Corporation Counsel, D. C. 


RICHARD W. BARTON, 
Assistant Corporation 
Counsel, D. C. 


TED D. KUEMMERLING, 
Assistant Corporation 
Counsel, D. C. 


Attorneys for District Appellees, 


District Building, 
Washington, D. C. 20004 


February 8, 1971 
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REPLY BRIEF FOR APPELLANT 


The Federal Appellees’ brief suffers from the same fatal defect as did its 
brief in the previous appeal (No. 24, 700) involving this case.! 


Rather than addressing itself to the specific issues involved in the present 
appeal — the propriety of the District Court’s denial of Appellants’ motion for 
preliminary injunction — and attempting to refute and/or distinguish the per- 
tinent legal authorities in the urban renewal field cited by Appellants, the Fed- 
eral Appellees contented themselves with merely reproducing a significant por- 
tion of their brief in the previous appeal and the same self-serving! narrative ap- 
proach in conclusionary terms that the “Secretary of HUD has not and can not 


do any wrong.” (Federal Appellees’ Br. p. 22-26). 


1 it is interesting to note that the first 12 pages of the Federal meee er brief 
literally track the first 12 pages of its previous brief. 


What perhaps is a more significant defect is that the Federal Appellees’ 
brief relative to its response to the issues and controlling law is its inclusion 
as attachments to its brief (Appellees’ Br. pp. 35-53) a number of affidavits 
which were not before the District Court and a discussion (Appellees’ Br. pg. 
17, 18) of these affidavits. These affidavits are not drawn from the record 
before the District Court and hence are outside of the record. And, of course, 
then it is improper to base arguments on said affidavits on this appeal. Suggs 
v. United States, 132 U.S. App. D.C. 337, 407 F.2d 1272, fn. 5 (1969). 


Appellants request that the aforesaid affidavits and discussion pertinent 
thereto in Federal Appellees’ brief be striken, unless and until it follows the 
procedure required by Suggs, supra, and demonstrate to this Court the neces- 


sity for such matters. 


CONCLUSIONS 


For the reasons stated, the Federal Appellees’ brief does not refute the 
contentions raised in Appellants’ main brief. Accordingly, the District Court’s 
decision should be reversed. 


Respectfully submitted, 


NICHOLAS A ADDAMS 
1707 N Street, N.W. 
Washington, D.C. 20036 

DAVID A. SUTHERLAND 
1420 Prince Street 
Alexandria, Virginia 22314 


Counsel for Appellants 


